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The People of the State of Missouri in Convention assembled by Ordi- 
nance provided, “ that each civil officer in this State shall, within forty 
days after the passage of this ordinance, take and subscribe an oath to 
support the Constitution of the United States and this State; and that 
he will not take up arms against the Government of the United States 
nor the Provisional Government of this State, nor give aid and comfort 
to the enemies of either during the present civil war; that said oath, 
duly subscribed and sworn to, shall, within the forty days aforesaid, be 
filed by county officers in the clerk’s office of their respective counties ; 
and all other officers shall, within the time aforesaid, file said oath, 
sworn to and subscribed as aforesaid, in the office of the Secretary of 
State. And the offices of all persons failing to file said oath, as herein 
provided, are hereby declared vacant; and the Secretary of State and 
respective County Clerks shall, immediately after the expiration of the 
forty days aforesaid, certify, under the seal of their respective offices, 
any vacancy that may exist under the operations of this ordinance, to 
the proper authorities under existing laws, and such authorities shall 
fill said offices by appointment for the residue of the term. And any 
civil officer who shall falsely take said oath, or wilfully violate the same, 
shall be deemed and adjudged guilty of perjury, and punished accord- 
ingly.” 

Judges Scott, Napton, and Ewing, having failed to take and file the 
oath prescribed by the Convention, and thereby vacating their offices, 
the vacancies were filled by the appointment of the Hon. Barton Bates 
of St. Charles County, the Hon. William V, N. Bay of St. Louis county, 
and the Hon. John D. S. Dryden of Pike county, as Judges of the Su- 
preme Court. 

H. M. Jones, Esq., having been appointed by the President one of 
the Judges of Colorado Territory, resigned his position as Reporter, 
and D. R. Barclay, Esq., was appointed in his stead. The cases re- 
ported by Mr. Barclay commence with page 240, and close with page 
415. At the March Term, 1862, Charles C. Whittelsey was appointed 
Reporter in place of Mr. Barclay, resigned, and the cases reported by 
him commence with the cases of that Term. 
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WILLIAMS, Respondent, v. Dertar, Appellant. 


1. The possession of premises by a party under a mere permission to occupy 
for an indefinite period, no rent being reserved, is not a tenancy from year 
to year; three months’ notice to quit is not necessary. 


Appeal from Jefferson Circuit Court. 


This was an action for an unlawful detainer commenced 
November 3, 1857. The defendant Deriar was a contractor 
for the construction of the St. Louis and Iron Mountain Rail- 
road. In July, 1854, he obtained leave from the plaintiff to 
build a shanty on the land of the latter, which he was to 
occupy until the completion of the road. The road was to 
be completed by the contractors by January 1, 1856. Some- 
thing was said between the parties as to the price to be paid 
by the plaintiff for the materials composing the shanty when 
the defendant should leave. On the 22d of May, 1857, the 
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plaintiff gave the defendant notice to quit in thirty days. 
The road was finished in December, 1857. The plaintiff 
also claimed damages for timber cut by defendant. 

The court, of its own motion, gave the following instruc- 
tion: “That by the agreement between plaintiff and defen- 
dant for the use or occupancy of the land in controversy for 
a longer period than one year, the defendant acquired no 
right fo*retain’the possession for any definite period, the said 
agreement not being in writing, and the defendant, after one 
month’s previous notice to quit the premises, was liable to be 
turned out of the occupancy by a suit for forcible detainer ; 
and if they find that by the agreement the right to occupy 
and use the land expired on the Ist of January, 1856, then 
he was liable to be turned out without notice. In either 
case the jury will find for the plaintiff, and assess his dam- 
ages to any sum they may find the plaintiff has sustained in 
consequence of any waste of timber, &c., and for being kept 
out of the premises after the defendant became liable to sur- 
render them as above.” 

The court refused instructions asked by defendant. The 
jury rendered a verdict in favor of plaintiff. 


Fd 


Johnson & Beal, for appellant. 


I. The court erred in considering Deriar as a tenant at 
will. He was not a tenant at will. (Kerr v. Clark, 19 Mo. 
132; Ridgley v. Stillwell, 25 Mo. 570.) The year commenced 
about August 1, 1854. Plaintiff was bound to give his three 
months’ notice to quit. (R. C. 1855, p. 1012,§ 12.) No- 
tice should have been served by May 1, 1857. It was not 
served until May 22, 1857. The notice was not sufficient. 
One month’s notice was not sufficient. 


Green & Fletcher, for respondent. 


I. The judgment was for the right party. The instruc- 
tion given fairly presented the law. The premises were let 
for more than a year; it amounted to a tenancy at will. 
Thirty days’ notice was sufficient. (R. C. 1855, p. 807, § 5.) 
No rent was reserved. So the letting was for a definite 
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time; hence no notice to yuit was necessary. (R. C. 1855, 
p. 1012, § 14; 28 Mo. 65; 4 Kent, 114.) No demand in 
writing was necessary. (8 Cow. 18.) The instructions 
asked were properly refused. 


NaptTon, Judge, delivered the opinion of the court. 


In Kerr v. Clark, 19 Mo. 182, and in Ridgley v. Stillwell, 
25 Mo. 570, it was held that a verbal lease for a longer period 
than a year, whether definite or indefinite, created a tenancy 
from year to year. In each of the cases an actual tenancy 
existed, upon a reservation of rent, and the rule is announced 
in reference to this state of facts. In the first mentioned 
case, there was an actual holding for upwards of two years, 
under a parol lease for five years, at a fixed rent, and the 
court say: * A parol lease, though by the statute of frauds 
declared to create a tenancy at will, has the effect of creating 
a tenancy from year to year, such being the established con- 
struction of the statute of 29 Char. II., ch. 3, from which our 
statute is taken. Such is the effect of the holding at an 
annual rent, as admitted in this case, for a period extending 
through parts of three years.” In Ridgley v. Stillwell, the 
tenant had been in possession for five years, and was beyond 
all doubt a tenant from year to year, unless the circumstance 
that the rent was payable monthly could be considered as 
changing the character of the tenancy. That circumstance 
was not so regarded, and it is said in the opinion of the 
court that “a tenancy at will must be created by express 
contract.” 

Chancellor Kent observes in his commentaries (4 Kent, 
112): “Estates at will, in the strict sense, have become al- 
most extinguished under the operation of judicial decisions. 
Lord Mansfield observed that. an infinite quantity of land 
was holden in England without lease. They were all, there- 
fore, in a technical sense, estates at will; but such estates 
are said to exist only notionally, and where no certain term 
is agreed on, they are construed to be tenancies from year to 
year, and each party is bound to give reasonable notice of an 
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intention to terminate the estate. The language of the books 
now is that a tenancy at will arises from grant or contract, 
and that general tenancies are constructively taken to be 
tenancies from year to year. If the tenant holds over by con- 
sent given, either expressly or constructively, after the deter- 
mination of a lease for years, it is held to be evidence of a 
new contract, without any definite period, and is construed to 
be a tenancy from year to year. The moment the tenant is 
suffered by the landlord to enter on the possession of a new 
year, there is a tacit renovation of the contract for another 
year, subject to the same right of distress, and half a year’s 
notice to quit must be given prior to the end of the term.” 

These opinions are all expressed in reference to tenancies 
properly so called, where there is arent reserved. To guard 
against their application to a different class of cases, the 
learned ‘commentator adds, that “‘ tenancies at will are not 
to be understood by this general language as not existing. 
A simple permission to occupy creates a tenancy at will, un- 
less there are circumstances to show an intention to create a 
tenancy from year to year.” 

The distinction alluded to by Chancellor Kent is perhaps 
more fully explained by the author of a treatise on the stat- 
ute of frauds, who has carefully collected all the English and 
American cases on the subject. (Browne on Stat. Frauds, 
p. 38.) This writer says: “The English statute of frauds 
does not make verbal leases void, but allows them the effect 
of leases at will. After entry by the lessee, however, and 
payment of rent, such a tenancy is converted into a tenancy 
from year to year.” It was at one time supposed that this 
doctrine of tenancy from year to year arose altogether from 
the exception in the second section of the statute, which is 
not reénacted in our law, but this author says: “ It is quite 
clear that this doctrine is much older than the statute of 
frauds, which, in giving to verbal leases of certain kinds the 
force of estates at will, left it to the common law to apply all 
the incidents of that estate, including its convertibility by 
entry and payment of rent into a tenancy from year to year.” 
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It is therefore added, in accordance with the position taken 
by Chancellor Kent in the passage referred to from his com- 
mentaries, that “a mere verbal lease for a term exceeding 
that prescribed by the statute, without any thing done in 
pursuance of it, has no other effect than a strict estate at 
will, nor, it seems, will the entry of the lessee under it have 
the effect to convert it into a tenancy from year to year, un- 
less there be also a payment or acknowledgment of rent.” 

This doctrine is distinctly declared in the case of Doidge 
v. Bowers, 2 Mees. & Welsb. 865, a case referred to in each 
of the treatises from which we have quoted. 

In the present case there was a verbal lease for an indefi- 
nite period, to be determined by an uncertain event, to-wit, 
the completion of the defendant’s contract on the railroad. 
There was no rent reserved ; there was a mere permission to 
occupy and construct a shelter, which the witnesses call a 
shanty. The contract was made in 1854, and the occupation 
was to last at least until January 1, 1856, and perhaps long- 
er, if the defendant should not finish his work by that time. 
It appears that there was some conversation between the par- 
ties concerning the disposition of the building put up by the 
defendant at the expiration of the tenancy. According to 
the statement of the plaintiff’s witnesses, the defendant ob- 
served that his custom was to charge half price for the mate- 
rials in the buildings put up under such circumstances; to 
which the reply of the plaintiff was “ we will see about it.” 
According to the understanding of the defendant’s witnesses, 
the plaintiff agreed to pay certain specified prices for the 
materials, but whether these prices would be their full value, 
or half their value, does not appear. It seems that the defen- 
dant brought a suit to recover their value, which he fixed at 
eighty dollars, but the result of the suit was a verdict for ten 
dollars only. 

We do not perceive how the understanding relative to the 
house, whatever it may have been, can have any effect in the 
construction of the nature of this tenancy. There is cer- 
tainly nothing in the case like an annual rent, or a holding 
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from year to year. hematin: Kent says: “ The reserva- 
tion of an annual rent is the leading circumstance that turns 
leases for uncertain terms into leases from year to year. If 
the tenant be placed onthe land, without any, terms pre- 
scribed or rent reservedy: ‘and as a mere occupier, he is 
strictly a tenant at will.” If the defendant’s tenancy is to 
be considered as one from year to year, at what time did 
each year expire? It is well settled that in these cases of 
verbal leases for more than a year, which the statute declares 
leases at will, and which entry and payment of rent convert 
into tenancies from year to year, that the stipulations of the 
contract, as to repairs, as to the amount of rent, as to the 
time when the tenant must quit, are still enforced. The 
statute simply defeats their obligation as to the length of the 
term. Hence it was held that, where under the lease the 
year expired on Lady-day, a notice to quit on some other 
day would not answer. (Doe v. Bell, 5 T. R. 471.) But 
how would a notice to quit be framed in this case, on the 
assumption that the tenancy was from year to year? When 
did the year commence and when end? In tenancies from 
year to year, the notice must be, under aur statute, three 
months, but it must be to quit at the expiration of the year, 
and not at any intermediate period at the caprice of the 
lessor. 

The case of Doe, dem. of Carson, v. Baker, 2 Dev. 270, 
was essentially like the present. In that case, a person en- 
tered into the possession of a tract of land and made improve- 
ments under a parol agreement to convey, and no rent was 
reserved. The court held he was not liable for rent by way 
of use and occupation ; that his possession was merely by the 
license of the owner for an intermediate period, which, Chief 
Justice Ruffin observed, “seems to be the only remnant of 
the old strict common law tenancy at will that now exists.” 

In this view of the tenancy created by the contract between 
plaintiff and defendant, we do not see that any thing could 
be gained by ordering another trial. The defendant has 
recovered in another action the price of his lumber, and the 
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plaintiff in this suit has obtained possession of his land, with 
damages for the trees cut down by the defendant for fire- 
wood. It is impossible to say, under the evidence, how the 
equity of the case may be, but this action is not one in which 
that would be satisfactorily adjusted. Judgment affirmed. 


Scort, Judge, dissenting. I am in favor of reversing the 
judgment under former decisions of this court. 


—_+20e,—___ 


Tue NortH Missourr RartroapD Company, Defendant in 
Error, v. MILLER e¢ al., Plaintiffs in Error. 


1. Certain persons entered into an agreement in the following form: ‘‘ We, 
the subscribers, bind and obligate ourselves to subscribe to the capital stock 
of the North Missouri Railroad Company the sums set opposite our names, 
one-half the amount to be paid in six months, and one-half in twelve 
months from this date, on condition that a depot is located on the lands of 
John F. Diggs, which adjoins High Hill. This subscription is made to 
comply with the terms on which the directors of said company have made 
the location of a depot on said Diggs’ land.” Held, that this was a sub- 
scription in presento, and not a mere agreement to subscribe in future ; that 
the subscription became absolute upon the location of the depot at the 
designated place. 


Error to Montgomery Circuit Court. 


The plaintiff in her petition sets forth that the defendants 
executed,an agreement in writing, dated July 21, 1856, which 
is set forth below in the opinion of the court, by which they 
bound themselves to subscribe to the capital stock of the 
plaintiff certain sums; that the plaintiff located the depot 
in compliance with the condition of said agreement. The 
breaches assigned are that the defendants did not subscribe 
as agreed; that they did not pay to the plaintiff the sums 
agreed. 

At the trial the said agreement was introduced in evidence. 
The sum set opposite the names of defendants, who signed as 
partners, was five hundred dollars. It was also shown that 
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a depot was located by the plaintiff on the lands of Diggs 
near High Hill, and is now used by the plaintiff. The cause 
was tried by the court without a jury. The court rendered 
judgment in favor of the plaintiff. 


Henderson, for plaintiff in error. 


I. The contract was a mere agreement to subscribe. If 
the contract has been broken, the only remedy is in damages 
for a failure to subscribe. The location of the depot is not 
the entire consideration, but upon the location they would 
subscribe. The fourth instruction asked should therefore 
have been given. It should appear that the company as- 
sented to the contract. The location of the defendant is not 
evidence of such assent. (26 Mo. 102.) The company still 
holds the stock for sale. There was no evidence that the 
stock was worth less than par. There are no damages beyond 
a nominal sum. 


Wells §- Wickham, for defendant in error. 
Ewine, Judge, delivered the opinion of the court. 


The material question in this case is whether the instru- 
ment, which is the foundation of the suit, is an actual sub- 
scription to the capital stock of the company or a mere 
agreement to subscribe thereafter. It reads as follows: 
“‘ We, the subscribers, bind and obligate ourselves to sub- 
scribe to the capital stock of the North Missouri Railroad 
Company the sums set opposite our names, one-half of the 
amount to be paid in six months, and one-half in twelve 
months from this date, on condition that a depot is located 
on the lands of John F. Diggs, which adjoins High Hill. 
This subscription is made to comply with the terms on which 
the directors of said company have made the location of a 
depot on said Diggs’ land.’”’ The instrument bears date July 
21, 1856, and purports to be signed by a number of persons, 
among whom are the defendants. If the introductory and 
more formal words of the instrument, taken literally, might 
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contemplate a future subscription, we think it is manifest, 
from a view of the whole instrument, that an actual sub- 
scription was intended, and that such is the legal effect of the 
undertaking. That clause of the writing which purports to 
be explanatory of its objects, and which therefore is more 
truly expressive ot its intent than any other, says: “ This 
subscription is made to comply with the terms on which 
the directors of said company have made the location of a 
depot,” &c.—thus clearly excluding the idea of a mere 
agreement to subscribe stock at a future period. The clause 
relating to the payments also sustains this construction. If 
it were a mere agreement of the kind contended for, why 
the stipulation to pay the money within a given time from 
the date of the instrument, one-half the sum in six and the 
remainder in twelve months? No corresponding limit is im- 
posed on the company as to the fulfilment of the condition 
on their part; no right of action could accrue to it until 
the depot was located; and yet the subscribers have obliged 
themselves to pay the sums promised within a specified 
period, without exacting from the company the performance 
of the condition (which creates the liability to pay) before 
such payment is to be made. This stipulation is consistent 
only with the idea of an actual subscription in presento. 
This interpretation of the instrument disposes of the ques- 
tions arising upon the instructions. As to the assent of the 
company to the terms of the instrument, which it is main- 
tained is not shown, it is only necessary to observe that the 
directors represent the corporation, and the contract purports 
to have been entered [into] with them, and on a sufficient 
consideration, respecting a matter within the scope of their 
powers. The subscription, which was conditional, has be- 
come absolute by the location of the depot at the place desig- 
nated in the instrument. 

Judgment affirmed ; the other judges concurring. 
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DeEvLIN, Respondent, v. Cuark e¢ al., Appellants. 


1. The party in possession of a negotiable instrument, which is shown to 
have been lost or stolen from the true owner, must show what considera- 
tion he gave for it, and that he took it in good faith in the ordinary course 
of business. 

2. Exceptions to the giving or refusing of instructions should be taken at the 
time they are given or refused ; it is too late to take them on a motion for 
a new trial. 


Appeal from St. Louis Circuit Court. 


This was an action to recover damages for the negligent 
loss of a draft or bill of exchange drawn in favor of plaintiff 
by the banking-house of S. E. Rogers at Omaha city, Ne- 
braska territory, on the defendants at St. Louis. The draft 
was presented to the defendants and protested for nonpay- 
ment. It was left with the defendants by an agent of plain- 
tiff after protest under a promise that it would be paid by 
defendants if funds of the drawer should come into their 
hands. The draft appears afterwards to have been paid by 
the drawers; to whom did not appear. There was evidence 
touching the disappearance of the draft from the possession 
of defendants, some of the testimony adduced tending to 
show that it had been delivered to the agent of the plaintiff. 
Other testimony adduced tended to disprove this. The cause 
was tried by the court without a jury, the declaration of law, 
set forth below in the opinion of the court, being given by 
the court. The court found for the plaintiff. No exceptions 
were taken at the time to the giving or refusing of declara- 
tions of law. 


Knox & Kellogg, for appellants. 


I. The bill was delivered to Carson by defendants. There 
was no evidence that the plaintiff ever endorsed the bill. 
Without such endorsement no person was authorized to re- 
ceive the money; and plaintiff could not be injured. There 
was no legal evidence that the drawer ever paid it, unless he 
paid it to plaintiff. It was past due when lost; the drawer 
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paid it at his peril. The court erred in declaring the law 
and the measure of damages. The instructions refused 
should have been given. 


Krum & Harding, for respondent. 


I. The draft was lost. The payment of the draft by the 
drawers after protest to some person who appeared to them 
to be the lawful holder was sufficiently proved. By such 
payment the respondent lost all claim upon the drawers for 
reimbursement. As this loss would not have been made but 
for defendant’s loss, they are liable for the damage sustained. 
The measure of damages was properly laid down. 


Scott, Judge, delivered the opinion of the court. 


The court in this case gave the following instruction : 
‘“‘ Tf the defendants, as bankers, retained the possession of the 
bill in question, after its presentation and protest, in order 
that they might pay it if funds of the drawer should come 
into their hands, and if, while in their possession, the bill was 
lost by the carelessness or negligence of defendants or their 
agents, and defendants failed to make any effort to stop the 
payment thereof, and also failed to notify the plaintiff or his 
agents, or to make any effort to notify him or them, until 
after the bill had been presented to the drawer and paid to 
some other person, then the plaintiff is entitled to recover, 
and the measure af damages is the amount of the face of 
the bill with six per cent. interest thereon from the com- 
mencement of the suit.” 

“The party in possession of a negotiable instrument is 
prima facie the owner of it, but as soon as it is shown to 
have been lost or stolen from the true owner, the presump- 
tion is changed, and he must then show, not only what con- 
sideration he gave for it, but also that he took the paper in 
good faith in the ordinary course of business ; after that, the 
party resisting payment may undoubtedly reply impeaching 
the good faith of the transaction, which he may do by either 
direct or circumstantial evidence that the plaintiff acted in 
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bad faith in taking the bill.”” (Edwards on Bills, 310.) Un- 
der this view of the law, we are of the opinion that the in- 
struction should have called the attention of the jury to the 
inquiry whether the drawer of the bill did not take it up in 
bad faith. As the bill was dishonored, it was the drawer’s 
duty to pay it. But as it was lost, the onus was on the plain- 
tiff in this action to show that the drawer acted in good 
faith in taking it up. In this matter we see no difference 
between the drawer, who has paid a lost bill, and any other 
holder. 

We have thought it proper to say this much in regard to 
the instruction, lest it might be thought we deemed it cor- 
rect; but as it was not excepted to, the judgment can not be 
reversed on account of it. Moving for a new trial on the 
ground of erronous instructions is not sufficient under our 
practice, which has always required exceptions to instruc- 
tions to be taken when they are given. 

As to the objection that the bill was not endorsed, that was 
a fact in the case, and as it has been found by the court, we 
can not interfere. 

The fact that the bill was paid by the drawer was evidence 
that it was worth the sum for which it was drawn. 

Affirmed. The other judges concur. 





Smmpson, Appellant, v. Smrpson, Respondent. 


1. Where the separation of a wife from her husband is with the consent of 
the latter, he is not entitled to a divorce on the ground of desertion and 
absence on the part of the wife. 

2. Where a husband, without a good cause, abandons his wife and refuses and 
neglects to maintain and provide for her, an annual allowance may be de- 
creed in favor of the wife and children. 


Appeal from St. Charles Circuit Court. 


This was an action for a divorce by John Simpson against 
Jane Simpson. The court refused to grant the divorce. It 
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made a decree granting to the defendant an allowance of two 
hundred dollars per year out of the estate of the plaintiff, 
and allowing the defendant to “act for herself and receive 
and hold in her own right her wages and earnings without 
interference or control of said plaintiff.” 


H. C. Lackland, for appellant. 


I. Plaintiff was not bound to support defendant. Defen- 
dant alleged in her answer that plaintiff consented to the 
separation. The court erred in finding the issues for defen- 
dant and in decreeing alimony to defendant. Defendant did 
not make out a case of abandonment, accompanied by a re- 
fusal to provide for her. She repeatedly declared that she 
never would live with him. The amount is unreasonable 
and oppressive. The evidence does not show that he had 
any property, or that he ever received more than one dollar 
and fifty cents per day. The decree goes beyond the statute 
in permitting defendant to act for herself. The statute gives 
no such authority as this. The court below erred in not 
granting a new trial. 


E. A. Lewis, for respondent. 


I. There was no error in excluding testimony or in giving 
or refusing instructions. There was no evidence to show 
that plaintiff ever requested defendant to return to him, or 
that she ever refused to do so. There was no error in de- 
creeing alimony. (R. C. 1855, p. 665, § 11.) There were 
no grounds for a new trial. 


NapTon, Judge, delivered the opinion of the court. 


This is a proceeding by the husband to procure a divorce 
on the ground that his wife has absented herself, without a 
reasonable cause, for two years and more. 

It appears that the parties were married in 1840 in the city 
of New York, where they continued to reside for about ten 
years, during which time there were three children born of 
the marriage ; that in 1850 they removed to Binghampton, a 
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town in the interior of that state; that in 1852 the defen- 
dant returned to the city of New York with her children and 
has resided there in her mother’s house, until her recent 
removal to this state for the purpose of defending this suit. 
It does not appear very clearly whether the move to New 
York was designed as a temporary visit, or was intended to 
be a permanent separation; but it is quite apparent that, 
upon either supposition, it was made and continued with 
the consent of the plaintiff. There was, therefore, no ground 
for a divorce. 

There is no evidence of any serious disagreement between 
the parties whilst they lived together, except what is to be 
inferred from the mere fact of separation. There was, how- 
ever, abundant evidence to show that the defendant and her 
children were in very destitute circumstances, and received 
no assistance or support from the plaintiff. The circuit 
court, therefore, under the eleventh section of the act con- 
cerning divorce and alimony, decreed an annual allowance 
for the wife and children. 

Judgment affirmed. The other judges concur. 


Hart’s ADMINISTRATOR, Respondent, v. WALKER et al., Ap- 
pellants. 


1. In an action on a promissory note, the defendant has the whole of the 
second day of the term, if the term should continue longer than two days, 
within which to file his answer to the petition. It would be irregular to 
render judgment by default on the second day of the term; default could 
not be taken earlier than the third day. If taken on the second day, the 
defendant is entitled to have the same set aside without an affidavit of 
merits. (R. C. 1855, p. 1235, § 24.) 

2. Exceptions to the action of a court in overruling motions should be pre- 
served in bills of exceptions. 


Appeal from Stoddard Circuit Court. 


This was an action on a promissory note. On the second 
day of the return term, a judgment by default for want of an 
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answer was taken against the defendants. On the same day 
and before the adjournment of the court, the defendants 
moved the court to set aside the judgment by default and for 
leave to file an answer immediately. The court overruled 
the motion. There was no bill of exceptions signed by the 
judge. The term continued more than three days. The 
defendants appealed to the supreme court. 


Noell, for appellants. 


I. The defendants had a right to answer at any time dur- 
ing the second day of the term. (R. C. 1855, p. 1235, § 24.) 
And that, too, without having any conditions imposed upon 
them. 


J. A. Glanville, for respondent. 


I. The court properly rendered judgment by default. 
Good cause is not shown for the failure to answer. (Fra- 
zier v. Bishop, 29 Mo. 448.) A motion is no part of the 
record until made so by bill of exceptions, which has not 
been done in this case. (10 Mo. 457.) There is no bill of 
exceptions. Defendants offer no proof that they had any 
defence to make to plaintiff’s demand. There was no affida- 
vit to that effect. 


Scott, Judge, delivered the opinion of the court. 


It appears from the record that the term of the Stoddard 
circuit court, at which the judgment in this cause was ren- 
dered, continued for more than two days. The defendants 
therefore had the whole of the second day on which to plead, 
even though the cause was set for that day and was called on 
that day in its turn. The arrangement of the docket could 
not deprive them of a right conferred by law. Having the 
whole of the second day on which to plead, a judgment by 
default could not be taken on that day against the defen- 
dants. It could not be taken earlier than the third day. 
As the judgment by default was not taken regularly, the 
defendants were entitled to have it set aside without an affi- 
davit of merits. The granting the motion was not a favor, 
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and the court could impose no terms. It was a legal right 
and they could insist on it as such. After the motion was 
overruled, the defendants should have filed a bill of excep- 
tions and preserved their motion in it and the action of the 
court upon it, which should have been signed by the judge. 
As the matter stands, there being no bill of exceptions, the 
judgment must be affirmed. 


—_+20e+—___ 


Braby et al., Respondents, v. CHANDLER, Appellant. 


1. An instrument in the following form: ‘‘ Due B. one hundred and fifty 
dollars. [Signed] A.” is a promissory note, and a justice of the peace has 
jurisdiction of a suit thereon. 

2. Should such an instrument be assigned by the payee, the assignee must 
bring suit thereon in his own name, and not in the name of the assignor. 


Appeal from St. Louis Law Commissioner’s Court. 


This was a suit originally brought before a justice of the 
peace. The case was carried by appeal to the St. Louis law 
commissioner’s court. The grounds on which the decision 
of the supreme court is based are sufficiently apparent from 
the opinion of the court below. 


Knight, for appellant. 
Jecko, for respondent. 


I. The justice had jurisdiction. The suit was brought in 
the name of the proper party. 


Scorr, Judge, delivered the opinion of the court. 


This was an action on an instrument of which the follow- 
ing is a copy: “St. Louis, August 5, 1857. Due Brady & 
Bro. one hundred and fifty dollars on demand. [Signed] 
J. L. Chandler.” On this instrument was the following en- 
dorsement: “ You will pay William Brady the within amount 
of said due bill. [Signed] Brady & Bro.” 

The suit was entitled “ Brady & Bro., which firm is com- 
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posed of Horace D. Brady and Walker K. Brady, suing to 
the use of William Brady, v. J. L. Chandler.” The assign- 
ment was proved, which was excepted to by the defendant. 
There was a judgment for the plaintiffs. 

The instrument sued on was a note, and the justice of the 
peace had jurisdiction of the action. (McGowen v. West, 
T Mo. 569.) 

Before the action was brought Brady & Bro. had assigned 
the note to William Brady. After the assignment, there was 
no title in Brady & Bro., legal or equitable. They then had 
no right to bring this action. They were the plaintiffs as 
the cause stood. The endorsing a suit for the benefit of 
another is a matter of no importance in determining who are 
the real parties to the suit. Although the action was stated 
to be to the use of William Brady, that did not make him a 
party. The suit should have been brought in the name of 
William Brady. (Jeffers v. Oliver, 5 Mo. 433.) 

The judgment is reversed. The other judges concur. 


——_~80oee—— 


McDona.p et al., Appellants, v. LEEwricut, et al., Respon- 
dents. 


1. A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can be controverted only in an action against 
the sheriff for a false return. 


Appeal from Franklin Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Halligan & P. B. Garesché, for appellants. 


Stevenson, for respondents. 
Scott, Judge, delivered the opinion of the court. 


This was a suit for partition. The plaintiffs had been par- 
ties to a former suit in partition for the same lands. It 
appears that in the former suit they were duly served with 
3—VOL. XXXI. 
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process. This petition is brought for another partition, pray- 
ing that the former one be set aside on the ground that the 
sheriff’s return in the first proceeding was false, they alleg- 
ing that they never had been served with process, and never 
appeared. There was a demurrer to the petition, which was 
sustained. 

In the case of Hallowell et al. v. Page, 24 Mo. 590, it was 
decided by this court that a sheriff’s return of process, reg- 
ular on its face, is conclusive upon the parties to the suit ; 
its truth can only be controverted in an action against the 
sheriff for a false return. 

The other judges concurring, the judgment will be affirmed. 


——+s 0e+—— 


THE PENNSYLVANIA INSURANCE Co. oF PrrrspurG, Defendant 
in Error, v. GERALDIN, ef al., Plaintiffs in Error. 


1. Where a policy of insurance on a steamboat for a year contains a stipula- 
tion that ‘‘in case any note or obligation given for the premium on this 
risk shall not be paid at maturity, such failure of payment shall, at the 
option of the company, render this policy void,” and the company does 
avoid the policy on the ground of failure to pay the premium note, the com- 
pany loses thereby a pro rata proportion of the premium, and is entitled to 
recover such portion only thereof as bears the same ratio to the full amount 
thereof as the period of the risk up to the time of the avoidance of the 
policy bears to the entire period originally covered by the policy. 


Error to St. Louis Court of Common Pleas. 


This was an action to recover the entire amount of a note 
made by one Newton to defendants and endorsed by them 
to plaintiff. The note was given in consideration of and as 
the premium note of a policy of insurance issued and deliv- 
ered by the plaintiff to the said Newton, whereby plaintiff 
insured Newton in the sum of four thousand dollars on his 
steamboat called the ‘ Scotland,’ for twelve months from 
August 8, 1857. The insurance was at the rate of twelve 
per cent. on the sum insured. The policy was subject to 











OCTOBER TERM, 1860. 


Pennsylvania Ins. Co. of Pittsbnrg v. Geraldin. 


certain conditions and stipulations, amongst which were the 
following: “In case any note or obligation given for the pre- 
mium on this risk shall not be paid at maturity, such failure 
of payment shall, at the option of the company, render this 
policy void.”” On the the 16th of February, 1858, the plain- 
tiff, through its agent, in pursuance of this power reserved, 
declared void and of no effect the policy from the 11th of 
February, 1858—the date of the maturity and protest of the 
note—on the ground of the nonpayment of the note. De- 
fendants claimed a deduction from the amount of the note 
of the sum of two hundred and thirty-six dollars. The 
court rendered judgment for the plaintiff for the full amount 
of the premium note, with interest and costs. 


Hamilton, for plaintiffs in error. 


I. The plaintiff having avoided the policy, in pursuance of 
the authority contained in it, because of the nonpayment of 
the premium note, one of two consequences follows, either 
the rescission was total as to the obligation of both parties, 
or the defendants, having had the benefit of the policy up to 
the time of its rescission, are only entitled to an abatement 
from the amount of the note of a rateable proportion of the 
premium for the unexpired time. (Alliance Mutual Ins. 
Co. v. Swift’s Exec’r, 10 Cush. 434; Merchants’ Mutual Ins. 
Co. v. Underwood, 1 Sandf. Sup. 474; Hone v. Boyd, id. 
481; Baumberger v. Commercial Credit Assurance Co. 29 
Eng. L. & Eq. 307; Small v. Herkimer Man. Co. 2 Comst. 
336; 2 Parsons on Contr. 189; Addison on Contr. 436; 
Chitty on Contr. 461, 625, 742.) 


McClellan, Moody §- Hillyer, for defendant in error. 


I. A policy of insurance is one entire thing. It can not 
be divided into fractions of the time it is to run. Some 
seasons are more dangerous than others for steamboat navi- 
gation. Newton had his boat insured from August 8, 1857, 
to February 16, 1858. The discontinuance of the policy was 
the result of his own wilfull carelessness. The consideration 
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of the note was the issuing of the policy. The note was due 
and protested five days before the policy was cancelled. 


NaPTON, Judge, delivered the opinion of the court. 


This suit grew out of a policy of insurance for one year, 
containing a stipulation that “in case any note or obligation 
given for the premium on this risk shall not be paid at ma- 
turity, such failure -of payment shall, at the option of the 
company, render the policy void.”” Upon the failure of the 
defendants to pay their premium note at maturity, the policy 
was declared void and of no effect from that date. The ques- 
tion is, whether the company is entitled to the full amount 
of the note, or only to so much of the premium as bears the 
same proportion to its full amount as the diminished period 
of the risk does to the entire period originally covered by 
the policy. 

If the effect of the company’s action under this stipulation 
is to annul the policy ab initio, the premium note must be 
considered as annulled also. But this was not the intent of 
the clause; nor did the underwriters so understand it, for 
they declare the policy void only from the date when the 
declaration is made. The part risk is therefore understood 
to have been covered by the policy, and if the whole premium 
is still due, the policy is converted into one for six months 
instead of twelve, at a rate of premium double the amount 
for which the underwriters were originally willing to take 
the risk. 

That this was not the intention of the parties is manifest 
from the terms in the stipulation. The cancellation of the 
policy was left ‘to the option” of the underwriters. But if 
the whole note was forfeited or due at the same time that the 
period of the risk was diminished, what was there for the 
company to choose between? There could be but one option 
about it, and that of course would be to declare the policy 
void, for by this course they had nothing to lose and every- 
thing to gain, and by letting the policy stand they had every- 
thing to lose and nothing to gain. We treat the matter sim- 
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ply as a business pecuniary transaction. What motives of 
friendship or policy might influence parties so situated, out- 
side of their contract rights and liabilities, we do not inquire 
into. It is plain that, looking to pecuniary considerations 
alone, the company must always declare the policy forfeited 
whenever the premium note is unpaid after maturity, if the 
effect of such a declaration is to entitle them to the whole 
premium and at the same time relieve them of one-half the 
risk. We might rather say that in such case they take no 
risk at all, for when the note is past due they have of course 
incurred no liabilities for past events, and they discharge 
themselves from all responsibility for the future. This might 
be otherwise in insurances of sea-going vessels, where the 
premium note might fall due at a time when the fate of the 
vessel was unknown, and could not be ascertained; but in 
reference to our inland navigation, where in a few minutes 
or at most a few hours the condition of any boat can be as- 
certained, it could hardly happen that when the premium 
note fell due the fate of the insured boat would not be fully 
known to both parties. Ifa loss had occurred, the premium 
would of course be paid before or at the time it fell due. 

If we understand, however, that when the company de- 
clares a forfeiture of the policy, they lose a pro rata pro- 
portion of the premium, we see why they have retained to 
themselves the option of annulling the policy prospectively 
and abandoning a portion of the premium, or of letting the 
policy stand and with it the liability of the assured for the 
entire premium. Between these alternatives there is some- 
thing to choose, and the circumstances which would control 
the choice will readily suggest themselves. 

We think the company was only entitled to a pro rata 
proportion of the premium. 

Judgment reversed and the cause remanded. The other 
judges concur. 
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Tue Strate, Respondent, v. Bearp, Appellant. 


1. Where the prosecution of an indictment is dismissed, on motion of the cir- 
cuit attorney, at the costs of the defendant, an attorney’s fee of four dollars is 
not properly taxable, under the general law, against the defendant as costs. 


Appeal from Monroe Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
The legality of the taxation of the fee of four dollars was 
raised upon a motion to retax. 


Abernathy, for appellant. 


I. There was no conviction. The circuit attorney was not 
entitled to the fee of four dollars. (See R. C. 1855, p. 756, 
§ 2.) The fifth clause refers to many cases where it is made 
his duty to prosecute or defend without indictment. The 
fees of the clerk, sheriff and witnesses were all the legal 
fees in the case. 


NapTon, Judge, delivered the opinion of the court. 


This was an indictment for gaming, and upon motion of 
the circuit attorney the prosecution was dismissed at the 
costs of the defendant. A judgment for costs was entered, 
and the only question in the case is whether the attorney’s 
fee was properly taxed against the defendant as costs. 

The circuit attorney is allowed a fee of four dollars for a 
conviction upon indictment for an offence such as was pros- 
ecuted in this case. As there was no conviction, he was of 
course not entitled to this fee, unless the special agreement 
of the defendant with the circuit attorney was distinctly 
otherwise. It is not necessary to say whether such an agree- 
ment could be enforced in this way, since no such agreement 
is set up in the case. 

The circuit court allowed the fee, under the fifth and sev- 
enth clauses of the section of the fee law regulating the fees 
of circuit attorneys. The fifth clause allows this officer a 
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fee of four dollars for “his services in all actions which it 
is his duty by law to prosecute or defend.” It is obvious 
that this section has no reference to criminal proceedings, for 
which the second clause had already provided. The seventh 
clause relates to criminal proceedings, and deprives this officer 
of any fee when the indictment is quashed, or held bad on 
demurrer, or judgment is arrested. There is nothing in this 
clause which, either directly or by implication, could affect 
the question in this case. 

Judgment reversed. The other judges concur. 


THE State, Defendant in Error, v. Haypen, Plaintiff in 
Error. 


1. A horse race is not a gambling device within the meaning of the seven- 
teenth section of the eighth article of the act concerning crimes and pun- 
ishments. (R.C. 1855, p. 627, § 17.) 


Error to Monroe Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Carr & Pindall, for plaintiff in error. 


I. The court erred in overruling the motions to quash and 
in arrest. <A horse race is not a gambling device. 


Napton, Judge, delivered the opinion of the court. 


This is an indictment charging the defendant in the bet- 
ting one dollar “ upon a certain gambling device, commonly 
called a horse race.” 

The sixteenth, seventeenth and eighteenth sections of the 
eighth article of our act concerning crimes and punishments 
contain the provisions under which this indictment was 
drawn, and by which it must be sustained, if it can be sus- 
tained at all. These sections prohibit setting up or keeping 
certain gambling devices described, some of which are enu- 
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merated—as “ A. B. C., faro bank, equality,” &c.—and pro- 
hibit betting upon them and upon games played at or by 
means of these devices. It is a great perversion of language 
to call a horse race a gambling device. If the legislature 
desire to prohibit horse races it is easy for them to say so in 
plain terms. No one would even suppose that penalties in- 
flicted upon keepers of faro banks, and tables, and such like 
gaming devices, were intended to apply to horse races, or foot 
races, or boat races. A criminal code can not be so loosely 
interpreted. Besides, there are provisions against horse 
racing on Sunday (§ 35), and in public roads and highways, 
(§ 54 and 55,) which show that the attention of the legisla- 
ture was directed to the subject. 

The decision of this court in the case of Shropshire v. 
Glascock Garner, 4 Mo. 536, that horse racing was a game 
within the meaning of our statute concerning gaming, is not 
applicable. 

Judgment reversed. The other judges concur. 


STEWART, TO THE USE OF SIBLEY ef al., Plaintiffs in Error, v. 
GaRVIN, Defendant in Error. 


1. In making sales of real estate under orders of sale in partition the sheriff 
is the agent of both parties. Any appropriate entry or memorandum made 
by the sheriff in his sale book should be taken in connection with the papers 
in the partition case, and they should be regarded as a part thereof, when 
the sufficiency of the memorandum is called in question. 


Error to St. Charles Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Lewis and Alexander, for plaintiff in error. 


I. The memorandum or entry made by the sheriff’s deputy 
at the sale was a sufficient compliance with the statute of 
frauds. (Wiley v. Robert, 27 Mo. 388.) No tender of a 
deed by the sheriff was necessary. Defendant would not be 








OCTOBER TERM, 1860. 37 


Stewart v. Garvin. 





entitled to a deed until payment of the last instalment of the 
purchase money. 


Ewinc, Judge, delivered the opinion of the court. 


This was an action by the sheriff to recover the two first 
instalments of the purchase money for lands sold by him to 
the defendant at a partition sale. There was a demurrer to 
the petition, which was sustained, and the plaintiff sued out 
his writ of error. The question arising on the demurrer is 
whether the memorandum alleged in the petition satisfies the 
statute of frauds. 

The petition, pursuing the usual form, alleges an order for 
the sale of the real estate and the terms thereof, an actual 
sale by the sheriff to the defendant, pursuant to the order, 
of certain lots, which are referred to by their numbers as 
designated on a plat filed, the price and quantity of acres ; 
and then proceeds thus: “Of which sale plaintiff, by his 
deputy, then and there made a memorandum in a book kept 
by him for that purpose, and according to the terms of said 
sale the defendant should have paid plaintiff, on the day of 
said sale, namely, October 23, 1856, the sum.of $1,591.72, 
and executed to the plaintiff his two notes each for a like 
sum due in one and two years respectively with approved 
security.” 

Every sale, ex vi termini imports a seller, buyer or price, 
and a subject matter; but as this term is here employed it has 
a more comprehensive meaning, and evidently includes, in 
addition to those particulars, also the terms of the sale, as it 
respects the payments, and therefore every requisite to a valid 
contract under the statute of frauds. The allegation of the 
petition refers directly to the sale as previously set out, all 
the particulars of which are there stated; and of this sale 
the plaintiff avers he made a memorandum in writing. The 
contents of the memorandum must therefore consist of all 
the essential elements of such sale. This would not more 
clearly appear had all the terms of the contract been ex- 
pressly set forth in the petition, as constituting a part of the 
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memorandum. It may be remarked that any appropriate 
caption or entry by the sheriff in his sales book connects the 
papers in the partition case with his memorandum, and 
makes them part thereof, whenever the sufficiency of the 
memorandum is involved. 

It is well settled that the sheriff, in transactions like this, 
is the agent of both parties; that when property is bid off he 
becomes the agent of the buyer, as he was previously of the 
seller ; and as it is the officer and not the individual, who is 
clothed with this authority, the acts of his deputy are equally 
binding with his own. 

Judgment reversed and the cause remanded; the other 
judges concurring. 


—__+e00- —- 


BREWINGTON, Appellant, v. STEPHENS’ ADMINISTRATORS, Re- 
spondents. 


1. An action of forcible entry and detainer does not abate by the death of the 
defendant; since it is an action for damages, and also for the possession of 
land, it should be continued against the heirs and the administrator; if the 
heirs have no interest in the premises, they can disclaim and the suit can 
proceed against the administrator. 


Appeal from Madison Circuit Court. 
Beal, for appellant. 


I. The plaintiff’s cause of action did not abate by the death 
of the defendant ; it survived against his administrators. (R. 
C. 1855, p. 183, § 26, 27; 15 Mo. 619; 18 Mo. 166.) 


Johnson, for respondent. 


I. The action of forcible entry and detainer is a real ac- 
tion. So is ejectment. Neither form of action abates by the 
death of defendant. Ejectment must be revived in the names 
of the heirs or devisees. (Fine v. Gray, 19 Mo. 33.) The - 
rule is the same in the case of forcible entry and detainer. 
The heir or devisee and not the administrator must be called 
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to defend the possession. Had the heirs or devisees of Ste- 
phens been substituted on the record to defend, the case 
might have proceeded; but as the administrator was substi- 
tuted, the court did right in dismissing the case. 


Ewine, Judge, delivered the opinion of the court. 


This was an action of forcible entry and unlawful detainer 
before a justice of the peace, where the plaintiff had judg- 
ment, from which the defendant took an appeal to the cir- 
cuit court. Pending the cause in the circuit court the death 
of the defendant was suggested, and his administrator was 
substituted. At a subsequent term, the suit was dismissed 
on the ground that it did not survive against the personal 
representative of the deceased. 

As the action did not abate by the death of the defendant, 
it survived, of course, either against the administrator or 
heirs, or both, and there was no cause for dismissing it, even 
though it could not have been continued against the former. 
As in actions of this kind the interest of the party defendant 
in the premises, whatever it may be, does not necessarily ap- 
pear, there being no inquiry into title, the question can only 
be determined by the general rule in such cases. Accordingly 
the suit’ must be revived, on the death of a party, in the 
name of the person succeeding to the interest of the de- 
ceased ; if it concern realty, the suit should be continued in 
the name of the heir; if personal estate, in the name of the 
personal representatives; and if it relate to both real and 
personal estate, it survives against both heirs and personal 
representatives. 

As this is an action for damages, rents and profits, and also 
for the possession of the land, we think it should have been 
continued against the heirs and administrator. If it is a 
case in which the heirs have no right or interest in the prem- 
ises, they can disclaim, and this suit can proceed against the 
administrator alone. 

Judgment reversed and the cause remanded. 
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JOURDEN, Appellant, v. MEIER et al., Respondents. 


1. A judgment of probate of a will is a judicial act, and, like any other judg- 
ment of a court of competent jurisdiction, it stands as a judgment binding 
upon all the world, until set aside in the mode and within the time allowed 
by law ; its validity as a will can not be attacked collaterally. 

2. The insufficiency of the proof on which the probate of a will is granted 
constitutes no valid objection to the admissibility in evidence of the record 
of probate. 

8. A testator leaving him surviving a widow and a son, devised and bequeath- 
ed his property as follows: ‘Third. I give and bequeath to my beloved 
wife C. J., in lieu of her dower, the plantation on which we now reside, 
situate in the county of Gasconade and state aforesaid, containing forty 
acres, during her natural life, and all the live stock, cattle, hogs and sheep 
by me now owned and kept thereon, also all the household furniture and 
other items not particularly named and otherwise disposed of in this will, 
during her natural life as aforesaid, or [sic] so much thereof as may then 
remain unexpended, to my step-son C. M., and B. M., step-grandson, and to 
their heirs and assigns forever, both to be equal. Fourth. I give and de- 
vise to my son J. J. the sum of five dollars to him the said J. J. his heirs 
and assigns forever.” These were all the granting clauses of the will. 
Held, that it was the clear intent to disinherit the son J. J.; that by the 
will the widow took a life estate in the land with remainder to the step-son 
and step-grandson. 


Appeal from Gasconade Circuit Court. 


The facts in evidence sufficiently appear in the opinion of 
the court. The provisions of the will set forth below in the 
opinion of the court are all the granting provisions, except 
one with respect to the payment of debts and funeral expen- 
ses. The cause was tried by the court without a jury. The 
court refused the following declarations of law asked by the 
plaintiff: “1. To make a will a valid instrument to convey 
title to land, the same must be proven before a clerk or court 
having jurisdiction of the same, and probate must be granted 
by such clerk or court and duly certified ; and unless pro- 
bate has been granted on the will produced as the last will 
and testament of Joseph Jourden, then the defendants ac- 
quired no title to the land in controversy by virtue of such 
will. 2. And unless defendants show that probate has been 
granted as aforesaid, judgment must be for plaintiff. 3. 
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Unless the defendants show that the clerk or court did grant 
a certificate of probate, no title was acquired by virtue of 
said pretended will, and the judgment must be for the plain- 
tiff. 4. If the court should find that the land in controversy 
was devised to Catherine Jourden during her natural life, 
and it was undisposed of at her death, and no other disposi- 
tion of the same was made by said will, then the same at the 
death of the said Catherine belonged to plaintiff as the heir 
at law of said Joseph.” 
The court rendered judgment for defendants. 


Slater §- Gale, for appellants. 


I. The will was not properly proved. (R. C. 1855, p. 
1569, 1571, § 14, 16, 27.) It was not attested by the seal 
of office as required. (1 Stark. R. 243; 8 Ind. 464; 1 
Greenl. § 518; 8 Mo. 421.) If authenticated, the devisee 
had only a life estate. (2 Jarm. on Wills, 123.) 


P. B. Garesché, for respondent. 


I. The will was duly probated. The whole record was 
produced. The neglect of the clerk to append a certificate 
does not invalidate it. The defendants’ assignors took a fee 
simple in remainder under the will. 


Napton, Judge, delivered the opinion of the court. 


This is an action brought by the plaintiff as heir at law of 
Joseph Jourden, to recover the possession of a tract of land 
claimed by the defendants as purchasers from the devisees of 
said Jourden. The suit was brought in 1859. 

Two questions were raised at the trial; the one, respect- 
ing the proper construction of the will; the other, as to the 
right of the defendant to introduce in evidence the paper 
purporting to be the will of Joseph Jourden as a probated 
will. The last was of course preliminary to the other, and 
in truth presents the principal difficulty in the case. 

The defendants produced, from the office of the clerk of 
Gasconade county, a paper purporting to be the original will 
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of Joseph Jourden, with endorsements on the back in the 
handwriting of J. B. Harrison, then clerk of the county. 
The will bore date the 23d of December, 1844; was signed 
by the testator, in his mark, and attested by four subscribing 
witnesses. To this paper is appended the affidavit of two of 
the subscribing witnesses that the paper was signed by said 
Jourden and declared to be his last will and testament, and 
that the affiants signed the same as witnesses in his presence, 
and at his request, and in the presence of the rest of the 
subscribing witnesses, and that they also signed it in their 
presence and at the request of said testator. To this is 
added the certificate of the clerk: “‘ Sworn to and subscribed 
before me this 13th of March, 1845. J. B. Harrison, clerk.” 
The following is the endorsement on the will: “ The last will 
of Joseph Jourden. Recorded the 5th of May, 1845. Probate 
granted.” The following entries upon the records of the 
county court, at its April term, and on the first day thereof, 
were also read: “ The clerk lays before the court his pro- 
ceedings in taking proof of the last will and testament of 
Joseph Jourden, deceased, which proceedings were approved 
by the court.” The record of wills was also produced, show- 
ing that said will was on the 5th day of May, 1845, duly 
recorded by the clerk aforesaid. 

It is well settled that the probate of a will is a judicial 
proceeding. No particular form is prescribed by our statute 
in which the judgment of approval or probate shall be ex- 
pressed. The fifteenth section of the act of 1835, by which 
this will must be governed, provided that when any will was 
exhibited to be proved, “ the court or clerk may immediately 
receive the proof and grant a certificate of probate.” 

The judgment of the clerk or court, pronouncing a will 
to be legally proved or probated, is entirely distinct from the 
evidence upon which the judgment is pronounced. There is 
no provision in the statute of 1835 expressly requiring the 
clerk to reduce the examination of the witnesses to writing, 
and it is only by implication that we ascertain what proof 
was requisite to admit the will to probate. The first four 
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sections of the law prescribe who may make a will, and how 
it is to be acknowledged. It follows, from these provisions, 
that the officer, to whom a will is offered for probate, must be 
satisfied that the testator is of the requisite age and of sound 
mind, and that the will is executed and attested in the man- 
ner prescribed by the fourth section of the act. The form of 
the deposition, however, which, under certain circumstances, 
is authorized to be taken by the twelfth and thirteenth sec- 
tions, only provided for proof of soundness of mind, and 
omitted any proof as to age. This has been altered in sub- 
sequent revisions. The twenty-first section provides that the 
oath of the subscribing witness, examined at the time of the 
probate, if reduced to writing at the time of taking such 
oath, shall be admitted in evidence in a trial respecting the 
validity of the will, authorized by the sixteenth section, 
where the witness is dead or can not be had at the trial. 
This section would seem to imply that a probate might take 
place upon evidence not reduced to writing. However this 
may be, the practice undoubtedly has been to commit the 
evidence to writing, and the twenty-first section of the revis- 
ed code of 1855 requires it. (R. C. 1855, p. 1570.) The 
twenty-seventh section of the present law is not in the revi- 
sion of 1835. (R. C. 1855, p. 1571.) 

The objections to the admission in evidence of the will of 
Joseph Jourden were that the proof upon which the probate 
was granted was insufficient, and the clerk did not attest the 
probate by his seal of office. 

As to the last objection, it is sufficient to say that the pro- 
vision requiring this formality was not in the law when this 
will was admitted to probate. 

The insufficiency of the proof is no objection to the admis- 
sibility of the record of probate. If a will is admitted by 
the clerk or court upon insufficient proof, the law has pro- 
vided a mode by which the validity of the will may be dispu- 
ted and decided. Those who are interested in the matter 
are allowed five years within which they can contest the 
validity of the will. CR. C. 1835, p. -—, § 16.) If the five 
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years are suffered to elapse, and they labor under no disabil- 
ity, the probate is binding. (R. C. 1835, p.—,§18.) A 
judgment of probate is like any other judgment of a court 
of competent jurisdiction. It must be set aside or annulled 
or reversed in the mode authorized by law, and until this is 
done, it stands as a judgment binding upon all the world. It 
is not material upon what evidence the judgment is based, 
for that is no part of the judgment. 

The will of Joseph Jourden was then properly admitted. 
The omission of the clerk to take proof as to the sanity of 
the testator did not invalidate the probate. It was admitted 
to probate as the last will of Jourden, executed and attested 
according to law, and the judgment of the clerk was sanc- 
tioned by the court as the law directed. It stands as the 
will of the testator until it is set aside in the mode and within 
the time allowed by the law. Its validity, as a will, can not 
be attacked collaterally. 

The ruinous consequences which would result from any 
other doctrine are apparent. The law allows ample time for 
contesting wills; but there would be no safety in their execu- 
tion and the administration of estates in conformity to their 
provisions, if, after any lapse of time and in proceedings 
wholly collateral, the blunder of a clerk in taking the proof 
should be allowed to destroy the effect of the formal judg- 
ment of probate. 

In relation to the construction of the will we think there 
can be no reasonable doubt. The provision, under which the 
plaintiff claims as heir at law, is this: “TI give, devise and 
bequeath to my beloved wife Catharine Jourden, in lieu of 
her dower, the plantation on which we now reside, situate in 
the county of Gasconade and state aforesaid, containing forty 
acres, during her natural life, and all the live stock, cattle, 
hogs and sheep by me now owned and kept thereon, also all 
the household furniture and other items not particularly 
named and otherwise disposed of in this will, during her 
natural life as aforesaid, or [sic] so much thereof as may 
then remain unexpended to my stepson Joseph Mandeville, 
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and Balthazar Mandeville, step-grandson, and to their heirs 
and assigns forever, both to be equal.” 

This clause is equivocal as to the remainder in the land, 
but the succeeding one shows what was understood to be its 
meaning by the testator: ‘I give and devise to my son Jacob 
Jourden the sum of five dollars to him the said Jacob Jour- 
den, his heirs and assigns forever.” 

It is manifest that the testator did not intend his son Jacob 
Jourden to take the remainder in his hands after the death 
of his wife. The bequest of five dollars is evidently intended 
as a disinherison. Taking the two clauses in the will to- 
gether, it is plain that the testator intended the life estate 
in the land to go to his wife and the remainder to Joseph 
and Balthazar Mandeville. The language in which this idea 
is expressed may be ungrammatical, but the intent is suffi- 
ciently obvious. Judgment affirmed. 





MALoneEY, Respondent, v. Matcotm et al., Appellants. 


1. An agreement entered into between the contractor for the construction of 
a railroad and his sub-contractor provided, that, in case of a violation of the 
terms of the contract by the latter, the contractor might declare the contract 
forfeited, or should have the right to such other measures as the engineer 
of the road might deem necessary to insure the completion of the work by 
the time and in the manner stipulated, and to deduct from the current and 
final estimates such sum or sums as may be necessary to defray the expense 
of such measures. Held, that an express declaration of forfeiture was not 
necessary to entitle the contractor to take charge of the work in accordance 
with the direction of the engineer before the completion of the work. 


Appeal from Franklin Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Johnson, for appellants. 


I. The verdict is unauthorized and against the evidence. 
The court evidently misled the jury by the fifth instruction. 
Defendants were compelled to take the work into their own 
hands. They acted in accordance with the terms of the 
4—VOL. XXXI. 
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contract and the direction of the engineer. Plaintiff acted 


as overseer under them. He could not recover on the con- 
tract the contract price allowed him. 


P. B. Garesché and Halligan, for respondent. 


I. The instructions given were unexceptionable. (29 Mo. 
99; 27 Mo. 309; 26 Mo. 102; 23 Mo. 228.) 


EwinG, Judge, delivered the opinion of the court. 


This was a suit to recover of defendants, who were con- 
tractors on the Canandaigua and Niagara Falls Railroad, a 
balance of between six and seven hundred dollars, which the 
plaintiff claims is due him as sub-contractor on said road. 
The action is on the contract, which is filed with the petition, 
and plaintiff avers performance on his part of all its stipu- 
lations, admits a payment of $2,099, and claims the balance 
stated. The answer (of two of the defendants) admits the 
execution of the contract, and that work was done by plain- 
tiff on the sections of the road mentioned in the contract, 
but they have no knowledge of the amount; that it was su- 
perintended by their co-defendant Maxwell; that the work 
was not completed by plaintiff, but by the defendants, who 
employed hands for that purpose, and plaintiff had been paid 
in full. Maxwell was notified by publication, being a non- 
resident ; but not appearing, judgment by default was taken 
against him. 

One of the stipulations of the contract is to the effect that 
if the sub-contractors refuse or unreasonably neglect to rem- 
edy any imperfections in the work, which may be pointed 
out, or in any manner violate the conditions of this contract, 
or fail to employ such force as may be required by the engi- 
neer, then the defendants (parties of the second part) have 
the right to declare the contract forfeited and void, and for- 
ever retain the fifteen per cent. held as security for the com- 
pletion of the work, as liquidated damages ; and if forfeited 
the parties of the first part will peacefully relinquish the 
possession of the work, &c., and place the same in the hands 
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of the other parties hereto, in such manner that the work 
may thereafter be prosecuted without hindrance or delay ; 
or, as an alternative to a declaration of a forfeiture of the 
contract, the parties of the second part shall have the right 
to such other measures as the said engineer may deem ne- 
cessary to insure the completion of the work by the time and 
in the manner herein stipulated ; and to deduct from the 
current and final estimates such sum or sums as may be 
necessary to defray the expense of such measures. 

There was testimony tending to prove that sometime be- 
fore the work was finished, the engineer in charge, owing to 
a difficulty with plaintiff respecting the manner of conduct- 
ing the work, notified Maxwell to put on hands and complete 
the work according to directions, which he did; that this 
notice was about a month before the completion of the work; 
and, after this notice was given, the work was done by gangs 
of men under the control of overseers, one of whom was the 
plaintiff; that he remained on the work as an overseer until 
it was finished; the engineer ordered Maxwell to put plain- 
tiff off the work; and he had authority to discharge any 
sub-contractor who refused to obey him. There was evi- 
dence that there were as many as three foremen or overseers 
(plaintiff being one of them) engaged for three or four weeks 
on the part of the road in question, each having charge of 
some twelve or fifteen hands, and that two of them, with the 
men in their employ, were paid by the defendants. 

The court gave this with other instructions: “That al- 
though the jury may find that Maloney, the plaintiff, violated 
the terms of his contract with defendants, and by such viola- 
tion he gave the defendants the right to put an end to it by 
renouncing it for the future, yet, until they do signify their 
renunciation, they remain bound by it. And if the jury 
further find that, although the defendants may become enti- 
tled to renounce their contract with plaintiff, and put an end 
to his engagement with them, they retained him and permit- 
ted him to go on with his work, and that as such contractor 
he did go on and do the work of said sections, they will find 
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for him such balance as may be due him after deducting the 
credits admitted in the petition to have been paid.” 

We think this instruction was calculated to mislead the 
jury into the belief that nothing short of an express declara- 
tion of forfeiture, or renunciation of the contract, would de- 
prive the plaintiff of a right to the whole contract price, 
notwithstanding the defendants may have rightfully taken 
charge of the work before its completion, and evinced by 
their acts that they no longer treated him as a contractor. 
By the stipulation referred to, the defendants had the option 
either to declare a forfeiture, or take such other measures as 
the engineer might deem necessary to have the work comple- 
ted. These other alternative measures might or might not 
be such as absolutely to work a forfeiture or terminate the 
contract; but whether they were or not, if rightfully taken, 
the defendants were entitled to be allowed for the expenses 
incident thereto. If the defendants had the right to take 
charge of the work in the event of noncompliance on the 
part of Maloney with any of the stipulations of the agreement, 
the expenses incurred by them, in prosecuting it to comple- 
tion, are to be deducted from the final estimates of the en- 
gineer. What measures were actually taken by them was 
for the jury to determine under instructions from the court 
as to their effect. But we think, under the phraseology of 
the instruction referred to, the jury may well have supposed 
that there was no evidence before them that the defendants 
had put an end to their engagement with plaintiff, although 
they may have taken the control of the work. The contract 
could have been effectually terminated by the acts and con- 
duct of the parties, although no express declaration to that 
effect were proved, and the capacity in which the plaintiff 
acted, after the measures to which the evidence refers were 
taken, whether as overseer or as contractor, was a question 
to be determined from all the circumstances. ' 

Judgment reversed and the cause remanded; the other 
judges concurring. 
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Hammer et al., Respondents, v. BREmENBACH, Appellant. 


1. Where an agreement contains several stipulations on both sides, some of 
them of such a character that the damages resulting from a breach thereof 
could be easily estimated, and others such that breaches of them would 
be attended with losses difficult to be estimated, the sum specified in the 
agreement to be paid for the breach of any stipulation will be construed to 
be a penalty and not liquidated damages. 

2. A., the proprietor of a brewery, entered into a contract with B. by which 
it was agreed that B. should be employed as foreman of said brewery ; that 
he would guaranty “ to furnish an excellent article of beer and lager beer ;” 
that he would exert himself to sell said beer and lager beer to good custom- 
ers, consult A., the proprietor, concerning all matters of importance per- 
taining to the business and the sale of the beer and obtain his consent there- 
to; that he should receive a salary of one thousand dollars per year, paya- 
ble at certain times ; that he would be accountable for every damage which 
might result from his negligence or careless management. It was further 
stipulated as follows: ‘“ Whosoever of the two contracting parties breaks 
this contract without sufficient cause, and which is contained in said con- 
tract, has to pay to the other party the sum of five hundfed dollars in 
cash.” Held, that the sum thus stipulated to be paid should be construed 
to be a penalty and not as liquidated damages ; that the engagement of B. 
to furnish an excellent article of beer implied an obligation on the part of 
A. to furnish him with such materials and such a cellar or cave as would be 
necessary to the production of the desired quality of beer; that B. would 
be justified in abandoning the contract if A. should not fulfil these obliga- 
tions or should furnish a cave in which it would be dangerous for B. to go 
as required by the contract. 


Appeal from St. Louis Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
McClellan, Moody & Hillyer, for appellant. 


I. The five hundred dollars are not a conclusive measure 
of damages. Plaintiffs could recover only such amount, 
short of five hundred dollars, as the proof shows they were 
damaged. By the terms of the contract he was bound to 
make good beer. It was necessary for defendant to frequent 
the cave ; his life was endangered by entering it. Plaintiffs 
had the power to remedy this. They were bound to do this. 
They made no effort. Defendant had a good and sufficient 
cause for leaving. The court erred in excluding the proof as 
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to the unfitness of the cave. If defendant had remained he 
would have been liable to suits for not making good beer. 
(See Sedgw. on Dam. 204, 210.) 


Jecko, for respondents. 
NapTon, Judge, delivered the opinion of the court. 


This suit is brought to recover the penalty of five hundred 
dollars, for the breach of contract. The contract is as fol- 
lows: ‘“ Agreement between Charles and Philip Hammer & 
Co. of the one part, and Henry Breidenbach of the other 
part, both parties of the city of St. Louis, county of St. Louis, 
state of Missouri. Ist. The proprietors of the Bavarian 
brewery of St. Louis—Ch. and Ph. Hammer & Co.—engage, 
on this date, Mr. Henry Breidenbach as foreman of said 
brewery. 2d. Mr. Henry Breidenbach obligates himself to 
conduct the said ‘ brewery business’ conscientiously and with 
the best ability, and guarantees to furnish an excellent arti- 
cle of ‘beer and lager beer.’ 8d. Mr. Henry Breidenbach 
also binds himself to exert himself to sell said ‘beer and 
lager beer’ to good customers. 4th. Mr. Henry Breidenbach 
is bound to consult the proprietors of the brewery concerning 
all matters of importance pertaining to the business and the 
sale of the beer and to obtain their consent thereto. 5th. 
Mr. Henry Breidenbach will receive in consideration of his 
services a salary of one thousand dollars per annum. 6th. 
This salary is to be paid as follows: he shall receive during 
the first six months of every year only what is absolutely 
necessary to defray his household expenses (say about thirty 
to forty dollars) per month; for the remainder of the year, 
the balance will be paid in monthly rates. 7th. Mr. Henry 
Breidenbach makes himself accountable for every damage 
which may result to the business from negligence or careless 
management on his part in conducting the same. 8th. This 
contract takes effect from this date, and will expire on the 
first day of May, 1859. 9th. Whosoever of the two contract- 
ing parties breaks this contract without sufficient cause, and 
which is contained in said contract, has to pay to the other 
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party the sum of five hundred dollars in cash. 10th. In 
witness whereof both parties have hereto signed their names. 
St. Louis, this lst day of January, 1858.” 

The breach alleged is, that defendant did not conduct the 
said brewery, as foreman, up to the first day of May, 1859, 
but quit the service of plaintiffs, as foreman, against their 
will and consent, on the 15th August, 1858. They therefore 
claim the payment of the five hundred dollars. 

On the trial the defendant proved that the cave or cellar 
furnished by plaintiffs for storing and fermenting the beer 
was unsafe; that its roof was the natural earth, which occa- 
sionally and frequently fell in such quantities as to render it 
dangerous ; that it was defendant’s duty to be daily employed 
in the cellar superintending the storing and drawing off the 
beer. In addition to this testimony, the defendant offered 
to prove that the condition of the cave was such that a good 
article of beer could not be made in it, but this evidence 
was excluded. The plaintiffs, in rebuttal, proved that they 
had said to defendant the day he left, that if he would re- 
main he need not go into the cave at all; that plaintiffs never 
ordered defendant to work in said cave whilst in a dangerous 
condition. 

The court instructed the jury as follows: ‘ The condition 
of the cave is no defence to this suit, unless the jury shall 
believe that the cave was in a dangerous condition at the 
time the defendant left, and that whilst in a dangerous con- 
dition the plaintiffs required the defendant to work in said 
cave.” The verdict was for the penalty. 

In the cases of Moore & Hunt v. Platte County, 8 Mo. 
469, and Gower v. Saltmarsh, 11 Mo. 273, the rule was laid 
down by this court, that, where an agreement contained sev- 
eral stipulations of various degrees of importance, and the 
breaches of some would be attended with losses difficult to 
be estimated, and in others the damage would be of easy 
calculation, the sum specified in the agreement as the amount 
of damages for the breach of any stipulation will be con- 
strued as a penalty and not as liquidated damages, even 
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although the parties have in express terms declared the 
contrary. 

The rule was originally laid down in the English case of 
Kemble v. Farren, 6 Bingh. 141. There the defendant had 
agreed to act as principal comedian at Covent Garden, for 
which the plaintiff was to pay him £3 6s. and 8d. every 
night the theatre was opened, and if either party failed to 
fulfil his agreement, or any part thereof, the party failing 
was to pay £1000, which was declared to be liquidated dam- 
ages and not a penalty. The court held the agreed damages 
to be a penalty, because they extended not only to those 
breaches which were of uncertain injury, but to every trivial 
breach, the damages for which could be easily ascertained. 
The authority of this case was recognized and followed in 
Horner v. Plurtiff, 9 Mees. & Welsb. 678. 

When there is but a single stipulation in a contract, and 
the damages for its breach are plainly of such an uncertain 
character as to render it almost impracticable to estimate 
them by any fixed rule, the contract has been literally en- 
forced. As, if a proprietor of a newspaper should sell out 
his establishment with an agreement not to set up a rival 
press within the same town or within a designated period, 
and the parties should beforehand determine the damages 
which the breach of such an agreement would occasion, the 
amount thus agreed upon would be binding. And the same 
principle would apply when there was more than one stipu- 
lation, if they were all of the same character. But where a 
slight deviation as to time or amount is visited with the same 
penalty as a breach of the most important terms of a contract, 
it is evident that the parties do not mean what they say when 
they call such penalties stipulated damages. And, as the 
object of the courts is to ascertain and act upon the real 
intention of the parties, it is necessary, in order to carry out 
such intentions, to disregard their language. 

In the present case, however, no such embarrassment is 
created, for the contract not only provides for the perform- 
- ance of several things on both sides, some of which are of a 
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character where a breach could be easily estimated, but in 
terms declares the five hundred dollars to be a penalty, to be 
paid in the event of a breach by either party. There was no 
ground, therefore, for restricting the jury to this sum in their 
estimate of the damages sustained. 

We have been unable to see upon what grounds the evi- 
dence offered by the defendant was excluded. He was under 
obligations by his contract to furnish an excellent article of 
‘“‘ beer and lager beer,” and such an engagement on his part 
necessarily implied an obligation on the part of the proprie- 
tors to furnish him with such materials and such a cellar or 
cave as would be essential to the production of the desired 
quality of beer. To say that he could go on and furnish an 
inferior article, and protect himself against his breach of 
contract in so doing, by setting up the deficiency or insuff- 
ciency of materials furnished, is to throw out of view all 
consideration of the value of his reputation as a skilful 
brewer, which may have been and most probably was the 
principal inducement to his employment, and which to him 
may be more valuable than his salary. 

We are not satisfied with the instruction of the court. 
How can a jury ascertain the precise time when a cave is 
dangerous and when not? If dangerous at all, from a liabil- 
ity to fall in, is it not necessarily so at all times whilst it 
continues in that condition? Unless, indeed, the character 
of the weather, or some other such circumstance, may influ- 
ence the degree of risk, about which there was no testimony. 
Nor do we perceive how the assent of the proprietors to the 
defendant’s entire absence from the cave, or his omission to 
enter it except when it was entirely safe, can change the 
relative rights and duties of the parties to this contract. It 
appeared in evidence that the defendant, in order to discharge 
his duties under the agreement, had necessarily to enter this 
cave every day and at all times of the day. It was totally 
irreconcilable with this understanding of his duties, that he 
was at liberty to neglect them altogether or employ some 
substitute. It is as though a ship captain should agree to 
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navigate a vessel from one point to another, and upon exam- 
ining the vessel should ascertain that she was unseaworthy, 
and that his life and those of his crew would be endangered 
by undertaking the voyage. Would it be any answer to such 
a defence to an action for a breach of this contract on the 
part of the master, that the owners allowed him to employ a 
substitute, and did not require him to go on board the ves- 
sel if in his opinion she was unseaworthy ? Such a permis- 
sion can only be regarded as substantially a discharge from 
the engagement. 

The judgment is reversed and the cause remanded. The 
other judges concur. 


—_+*e¢0e+—-— 


Luckett, Respondent, v. WILLIAMSON, Appellant. 


1. An agreement to convey land by deed of general warranty amounts to an 
engagement that the party so agreeing has or will have an indefeasible title ; 
the vendor in such case must be able to convey such a title, otherwise he 
can not maintain an action for the specific performance of the contract. 

2. The courts will not, it seems, compel a purchaser to take a title, where the 
point on which it depends is too doubtful to be settled without litigation, or 
where the purchase would expose him to the hazard of such proceedings. 

3. Where the vendor has not substantially the whole interest he has contracted 
to sell, he can not enforce the contract against the purchaser, and yet the 
purchaser can insist on having all the vendor can convey, with compensa- 
tion for the difference. 


Appeal from St. Charles Circuit Court. 


Henry F. Luckett, plaintiff in this suit, sold to the defen- 
dant Williamson a tract of land for $7,500, of which $2,500 
was paid in cash and the remainder in two equal annual 
instalments. The only writing executed at the time of the 
making of the agreement was the following: “ Received of 
A. C. Williamson, the sum of five hundred dollars, being in 
part pay of my farm, which I have this day sold him, for the 
sum of seven thousand five hundred dollars; and I agree 
and bind myself to give him possession of the house and 
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premises on the first day of October, upon his paying me the 
further sum of two thousand dollars cash, and two negotia- 
ble notes for twenty-five hundred dollars each, at one and 
two years from date, with interest at the rate of six per cent. 
per annum from their date until paid; at which time (viz., 
the first of October next,) Iam to execute said Williamson 
a general warranty deed to said premises, reserving a lien 
upon said premises for the payment upon the two notes above 
specified. St. Charles, Mo., August 31,1857. [Signed] H. 
F. Luckett.” 

The petition set out the terms of the contract, alleging 
that plaintiff agreed to execute a general warranty deed so 
soon as a survey of the land could be made; that defendant 
was thereupon to give his promissory notes for the deferred 
payments, with a deed of trust on the land securing them ; 
that plaintiff had delivered possession to defendant, and had 
tendered a deed according to the terms of the contract, and 
demanded the notes, &c., but defendant refused to receive 
the deed or to execute the notes or otherwise fulfil the con- 
tract. Plaintiff again tendered the deed and asked judg- 
ment tor the instalment of the purchase money due and for 
specific performance as to the residue. 

The answer set up the statute of frauds. It denied the 
terms of the contract as stated, alleging that plaintiff had 
agreed to convey an absolute, perfect, indisputable and in- 
defeasible title, the tract to contain one hundred and sixty 
acres, whereof not more than twenty-seven acres were within 
the banks of a lake; that plaintiff’s title was imperfect as to 
part of the land; that more than forty-four acres were within 
the banks of the lake; that he had deceived defendant by 
his representations about his title, &c., and had thus fraudu- 
lently induced him to make the cash payment alleged. De- 
fendant admitted the undisturbed possession of the land and 
the tender of a deed, but denied that the latter was in ac- 
cordance with the contract, for the reason that it would not 
have conveyed to defendant the perfect title bargained for, 
and the quantity of land represented to be outside the lake ; 
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that the land consisted of six parcels, the titles to only two 
of which were in the plaintiff, the titles to the other portions 
being outstanding in other parties ; that defendant had put 
up valuable improvements on the land. Defendant asked 
that plaintiff be compelled to repay the money advanced, and 
to pay for said improvements, &c. 

Oral testimony was introduced on both sides to show the 
conversation that passed between the parties at the time of 
the sale. The title to a part of the land appeared to be out- 
standing in the heirs of one Whitley, deceased, a suit for the 
recovery of which was then pending. The cause was tried 
by the court without a jury. The court found the issues for 
the plaintiff, and rendered a decree granting the relief prayed 
in the petition. 


Whittelsey, for appellant. (No brief on file.) 
E. A. Lewis, for respondent. 


I. The defence of the statute of frauds could not avail in 
this case. Possession was delivered and payment of part of 
the purchase money made. (2 Mo. 109; Charpiot v. Siger- 
son, 25 Mo. 63; Young v. Montgomery, 28 Mo. 604.) The 
liability of plaintiff on the contract could not be enlarged 
by parol testimony. (1 Mo. 640; 5 Mo. 101; Singleton v. 
Fox, 7 Mo. 515; Woodward v. McGaugh, 8 Mo. 161; Mon- 
tany v. Rock, 10 Mo. 506; Jones v. Jeffries, 17 Mo. 577.) 
Equity would treat the parties as if the deed had been ex- 
ecuted, and the notes given according to the contract. (Sto. 
Eq. § 64; Atwood v. Vincent, 17 Conn. 575.) Defendant 
could not set up failure in the title conveyed by plaintiff 
without an actual eviction. (Shelton v. Pease, 10 Mo. 473; 
Greenly v. Wilcocks, 2 Johns. 1; Brown v. Smith, 5 How. 
387; Coleman v. Rowe, 5 How. 460; Abbot v. Allen, 2 
Johns. Ch. 520; Kent v. Welch, 7 Johns. 258; Vanderkarr 
v. Vanderkarr, 11 Johns. 122; Patton v. England, 15 Ala. 
69; Clark v. Snelling, 1 Carter, 382; Streeter v. Henley, 1 
Carter, 401.) 
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Scott, Judge, delivered the opinion of the court. 


The idea of the court below was that a tender of a deed 
with warranty was sufficient to entitle the plaintiff to a spe- 
cific performance, without showing that he had any title to 
the land he had agreed to convey. This notion is not war- 
ranted, and the plaintiff, in his petition, does not show that 
he is entitled to a specific performance of the contract set 
out. He can not have his contract specifically enforced, 
without showing that he has a good title to the land he has 
bargained to sell. He conceives that, because the defendant 
went into the possession of the premises and has not been 
evicted, he can not therefore claim any reduction of the stip- 
ulated price on account of a failure of title to a portion of 
the land agreed to be sold, but is remitted to his remedy on 
the covenants contained in the deed tendered to him, and 
which was stipulated for by the contract. This might have 
been the case, if the contract had been executed, and the 
defendant was in possession under a warranty deed. But 
that question is not involved in those proceedings. The 
plaintiff is seeking to enforce a specific performance of a 
contract to convey lands against the defendant, and would 
compel him to take a deed with covenants for title in lieu of a 
title itself. A covenant to convey with a general warranty deed 
is an affirmation that the party making the covenant has or 
will have an indefeasible title, and in a suit for a specific per- 
formance of a contract to convey, the party seeking it must 
be able to convey such a title, otherwise he can not succeed. 

The plaintiff did not show a title under the statute of lim- 
itations. It is said the court will never compel the purchaser 
to take a title, where the point on which it depends is too 
doubtful to be settled without litigation, or where the pur- 
chase would expose him to the hazard of such proceedings. 
It will not compel a man to buy a law suit. Sugden says 
there are but few titles depending on the statute of limita- 
tions that can be recommended. A party making out a title 
under the statute of limitations must show it to be good, 
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that the court may determine whether it shall be received. 
It is not for the purchaser to contest the validity of such a 
title with the vendor, as he may be wholly ignorant of the 
state of it. 

If the plaintiff made any fraudulent misrepresentations 
about the land agreed to be sold, or representations which 
were not true, it would depend on circumstances whether 
such misrepresentations would be a ground for a rescission 
of the contract or for compensation. We do not conceive 
that the defendant in his answer has made such a case as 
would induce the court to rescind the contract. He does not 
show that he relied on the representations, or that he had no 
information on the subject about which they were made; nor 
that, if they were not true, he would not have entered into 
the contract. Fraud may always be shown by oral evidence 
although the contract is reduced to writing. Where the 
vendor has not substantially the whole interest he has con- 
tracted to sell, he can not enforce the contract against the 
purchaser, and yet the purchaser can insist on having all the 
vendor can convey with a compensation for the difference. 

We do not see how the defendant can insist on the statute 
of frauds, as in his answer he prays a rescission of the con- 
tract. If he has entered on the land and made improve- 
ments without any binding contract, or intending to rely on 
the statute of frauds, he may meet with some difficulty in 
obtaining compensation for his improvements. We do not 
see how the plaintiff can meet the plea of the statute by in- 
sisting that the defendant has been put in possession, made 
payment of part of the purchase money, and erected valuable 
improvements. These circumstances might be insisted on by 
the purchaser on a bill for a specific performance, when the 
statute was pleaded by the vendor; but if the vendee will 
waive the right these circumstances conferred on him, we do 
not see how the vendor can insist on them for him. 

The record does not furnish us with evidence sufficient 
to determine this controversy, the parties having gone into 
it without being fully apprised of their respective rights. 
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Nor are we here to try causes originally. This is an appel- 
late court and reviews matters of law. The point on which 
the cause turned in the court below has been reviewed. The 
petition of the plaintiff showed that he proceeded on an erro- 
neous ground and [one which] did not give him a right to 
the relief he sought. We do not know the nature of the 
defect of the title, nor whether it can be made good. Per- 
haps the parties, now that their rights are better known than 
they were at the commencement of this suit, can settle this 
matter by themselves in a manner more satisfactory than the 
courts. If there is an incurable defect of title to a part 
of the land, the defendant has failed to set out such circum- 
stances which would make such deficiency a ground for the 
rescission of the contract, as he has not shown that a failure 
of title to a part of the land would make it inequitable to 
enforce the contract. When a case is tried, and no points of 
law are raised on the evidence in the court below, as this 
court can only decide points made in that court, I would not 
feel myself at liberty, under such circumstances, to interfere 
with the judgment that may be pronounced. For the reason 
given in a former part of this opinion, the judgment will be 
reversed and the cause remanded. The other judges concur. 


——__+20e,—__. 


Stewart, Appellant, v. Futton, Respondent. 


1. Where a contractor builds a house on a lot for the owner thereof, the latter 
is not debarred of an action against the former to recover damages for a 
noncompliance with the contract on the ground that he had accepted such 
house from the contractor, whether cognizant or not of such noncompliance 
at the time of the acceptance. 


Appeal from St. Louis Court of Common Pleas. 
The facts sufficiently appear in the opinion of the court. 
W. M. Cook § Wickham, for appellant. 


I. The plaintiff had a choice of remedies. He could have 
refused to take the house unless constructed according to the 
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terms of the contract. In that case defendant could have 
recovered nothing from the plaintiff for work and materials. 
He could accept the house and refuse to pay the full contract 
price. The defendant could then have had an action on a 
quantum meruit. The plaintiff might accept the house, pay 
the full contract price, and sue the defendant on his contract 
for his breach thereof. It matters not in the last form of 
remedy whether the plaintiff knew of the defects at the time 
of taking the house or not. If he waived his right to dam- 
ages, such waiver must be proved. It can not be presumed. 
In this case the presumption of a waiver is attempted to be 
raised on the acts of the plaintiff in accepting the house and 
paying the contract price. The court erred in instructing 
the jury. (See Basten v. Butter, 7 East, 479; 2 N. R. 136; 
9B. & C. 259; 2 B. & Ad. 456; 2 Smith, L. Cas. 15; 23 
Mo. 228; 14 Mo. 878; 4 Mo. 41, 514; 15M. & W. 598; 18 
Mo. 229; 1 Wend. 360; 8 Cow. 195; 1 T. R. 285; 9M. & 
W. 54; 4 Man. & Gr. 12; 1 Moody & R. 293; 2 Swan, 295.) 


Barrett & Kribben, for respondent. 
Scott, Judge, delivered the opinion of the court. 


This was an action to recover damages from the defendant 
Fulton for failing to build a house for the plaintiff, Stewart, 
according to the terms of a contract, by which the plaintiff al- 
leges he wasinjured. The house was a dwelling built on a lot 
of the plaintiff’s in St. Louis, and after it was completed it 
was occupied by him. Judgment was rendered for defendant. 

At the instance of the defendant, amongst others, the court 
gave the following instruction: “If the jury believe from 
the evidence that the plaintiff either by himself, or his wife, 
thereto authorized, accepted the building’ in question, and 
received the same, then the plaintiff is debarred from claim- 
ing any damages for any noncompliance by defendant with 
the original agreement, unless the fact appear that the defect 
in the work with noncompliance with the contract by the de- 
fendant could not be or was not ascertained at the time of 
the acceptance of the building.” 
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We do not see the ground on which this instruction can 
be sustained. By the old law, prevailing less than a century 
ago, whenever work was done under a special contract, but 
hot in conformity to it, the party, for whom the work was 
done, was, after paying the stipulated price, compelled to 
resort to a cross-action to indemnify himself in the deficiency 
of the consideration. Under the present practice, he may 
refuse to receive the article ; he may receive it and bring a 
cross-action for the breach of warranty. He may, without 
bringing a cross-action, use the breach of warranty in the 
reduction of the damages in an action brought by a vendor 
for the price. This is said in reference to things portable. 
But when a house is built on a lot in a city, which, if unim- 
proved, is a source of great expense, how can we speak, with 
any propriety of language, of the owner’s accepting a house 
built upon it? The lot is in his possession already ; the 
buildings put upon the lot beome a part of it. As, in the 
case of articles sold, if a question arise, during an action for 
their price, whether or not they corresponded with the de- 
scription in the contract, the fact that the vendee received 
and kept them without making any objection may be urged 
to the jury as a circumstance raising a presumption that the 
articles sold corresponded with the description in the con- 
tract; so in the case of a building contract, it may be used, 
but evidently with much less force than in the case of a sale 
of goods. The fact that the house has been used is a matter 
to be weighed by the jury with all the other circumstances 
in the case, which may strengthen the force of it or dispel it 
altogether. These views are sustained by the case of Grimm 
v. Gamache, 25 Mo. 88. (Smith’s Lead. Cas. 10.) 

The two last instructions given for the defendant were cal- 
culated to mislead the jury, and were not warranted by the 
evidence, which showed that Mrs. Stewart did not interfere 
with nor give any directions in relation to the matter out of 
which this controversy has arisen. 

Reversed and remanded. The other judges concur. 
O—VOL. XXXI. 
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Porter e¢ al., Appellants, v. McDoweLL, Respondent. 


1. To avoid a deed on the ground that it operates to hinder and delay the 
creditors of the grantor therein, it is not necessary to show that the act of 
the grantor therein is corruptly fraudulent; if the deed is voluntary and 
hinders and delays creditors, it is fraudulent in law, irrespective of the 
motives of the grantor. 

2. A husband can not, to the prejudice of his creditors, settle on his wife, with- 
out a valuable consideration, property that may have come to him by means 
of the marriage. 

8. Where the invalidity of the deed, as being fraudulent and void as to cred- 
itors, rests upon extrinsic facts, it is a question, under proper instructions, 
for the jury. 

4. A deed of trust made to secure an indebtedness due from the grantor is not 
rendered void by the fact that time is given within which to execute the 
trust, provided the time is not unreasonable ; what is a reasonable time must 
depend upon the character of the property and the circumstances of the 
case. 

5. To make a voluntary deed fraudulent and void as to existing creditors, it 
is not necessary that the assignor should have been insolvent at the time of 
its execution. If a debtor is in embarrassed circumstances, and makes a 
voluntary conveyance, and is afterwards unable to meet his debts, owing at 
the time of the assignment, in the ordinary course prescribed by law for 
their collection, or is reduced to such a condition that an execution against 
him would be unavailing, such conveyance is void as to those debts, and 
the property conveyed is subject to their payment. 

6. Declarations made by a grantor at the time of the execution of a deed of 
assignment are admissible in evidence as a part of the res geste, on an issue 
raised as to the validity of the deed on the ground of its hindering and 
delaying creditors. 


Appeal from St. Louis Circuit Court. 


This was a suit by attachment brought by John C. Potter 
and others against John McDowell. The petition was filed 
April 7, 1858. The attachment was on the ground that the 
defendant had “ fraudulently conveyed or assigned his prop- 
erty or effects so as to hinder and delay his creditors.” Cer- 
tain lots, seven in number, on St. Ange avenue, in St. Louis, 
an undivided fifth part of a farm known as the Stevens farm, 
and other real estate, besides personal property, shares of 
stock, &c., were attached. A.J. L. Stevens was summoned 
as garnishee. 
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By deed dated October 14, 1857, McDowell and wife con- 
veyed seven lots on St. Ange avenue, St. Louis, to said A. 
J. L. Stevens in trust for the sole and separate use of Mrs. 
McDowell. The consideration mentioned is five thousand 
dollars. By two other deeds of. the same date said McDow- 
ell and wife conveyed an undivided interest of one-fifth in 
certain lands, including a farm known as Stevens’ farm ; also 
certain negroes, to said A. J. L. Stevens in trust for the sole 
and separate use of Mrs. McDowell. The St. Ange lots 
were owned by Mr. McDowell. The one-fifth interest in the 
other real estate came to said Mrs. McDowell as one of five 
heirs of Stevens, deceased. The negroes came to 
McDowell in right of his wife. On February 25, 1858, Mc- 
Dowell and wife conveyed household furniture to secure a 
note to A. J. L. Stevens for $4,606.43, payable one day after 
date, dated February 19, 1858. On March 31, 1858, Mc- 
Dowell and wife conveyed to Stevens, in consideration of 
$8,900, the slaves and one-fifth of Stevens’ farm previously 
conveyed ; also the St. Ange property for an expressed con- 
sideration of $25,000. Five notes for five thousand dollars 
each were given by Stevens for the St. Ange property, and a 
deed of trust given by him to secure them. Stevens, sworn 
on behalf of plaintiff as a witness, was asked, on cross-ex- 
amination, the following question: “ Did you purchase your 
interest in the farm and house in good faith ?”? The defen- 
dant answered, against the objection of the plaintiff: “ Yes, 
I purchased them in good faith; it was on my part, and, I 
think, on McDowell’s also.” Much testimony was adduced 
to show the embarrassed circumstances of McDowell in Octo- 
ber, 1857, and subsequently, and the circumstances attend- 
ing the execution of the deeds set forth above, and the con- 
siderations therefor. 

The court, on the motion of the plaintiffs, gave the follow- 
ing instructions: “1. A married man who owns or has an 
interest in property by virtue of his marriage, when in em- 
barrassed circumstances, can no more convey such preperty 
or interest, as against his existing creditors, for the benefit 
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of his wife, than he could convey property owned by himself 
which he may have acquired otherwise. 2. All voluntary 
conveyances made by a man in insolvent or greatly embar- 
rassed circumstances are void as to existing creditors. 3. If 
prior to the institution of this suit the defendant conveyed 
any property or any interest he had in any property, for the 
purpose of protecting or securing such property or interest 
from the claims of his creditors, then the jury will find for 
the plaintiffs. 4. A conveyance of property may be abso- 
lutely void as to the creditors of the person executing such 
conveyance, although the person to whom the conveyance is 
made pays more than the value of the property so conveyed, 
and is absolutely void as to such creditors if such convey- 
ance was executed for the purpose of hindering or delaying 
creditors, and the purchaser knows of such intention when 
the purchase is made. 5. If the jury find from the evidence 
that, before the institution of this suit, John McDowell, the 
defendant, executed either of the deeds read in evidence for 
the purpose of hindering or delaying his creditors ; or that 
said McDowell conveyed or transferred any of his property, 
or negotiable paper, or debts due him, for the purpose of hin- 
dering or delaying his creditors, or for the purpose of com- 
pelling his creditors to give him a longer time for the pay- 
ment of their debts than they were inclined to do; or if the 
jury find from the evidence that any of McDowell’s property, 
at the institution of this suit, had been conveyed for the pur- 
pose of deceiving said McDowell’s creditors as to the true 
situation of said McDowell’s property or his pecuniary con- 
dition so far as to hinder or delay the collection of their debts, 
then, in either case, the jury ‘will find for the plaintiffs. 6. 
If the jury find from the evidence that either of the deeds 
read in evidence from the defendant to his wife’s trustee was 
executed, without any valuable consideration therefor, for 
the purpose of enabling the wife of said defendant to have 
the use, enjoyment or profit arising from said property 
beyond the control of the then existing creditors of said 
defendant, they will find for plaintiffs. 7. If.the jury find 
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from the evidence that on the 14th day of October, 1857, de- 
fendant was insolvent, and when insolvent executed any of 
the deeds read in evidence to his wife’s trustee, without any 
valuable consideration therefor, then said conveyance is 
fraudulent and void as to the creditors of said defendant, and 
the jury will find for the plaintiffs. 8. If the jury find from 
the evidence that the defendant, in October, 1857, or at any 
other time between that date and the institution of this suit, 
had conveyed any portion of his property for the purpose of 
keeping it from his creditors, even if the jury shall find that 
the property was conveyed to secure a bona fide debt, they 
will find for the plaintiffs. 9. If the jury find from the evi- 
dence that either of the deeds from defendant to A. J. L. 
Stevens was made to secure a debt honestly due said Stevens, 
but that said McDowell’s motive in making said conveyance 
was to keep said property from his other creditors, or that 
said McDowell made such conveyance for the purpose, in part, 
of obtaining the use of said property, or any portion of the 
same, beyond the reach of his creditors, they will find for the 
plaintiffs.” 

The court, of its own motion, gave the following instruc- 
tions: “1. The only issue submitted to this jury, and which 
they are to try, is whether the ground contained in the affida- 
vit, upon the writ of attachment issued in the case, is true or 
not. 2. The writ of attachment in this case was sued out 
upon the ground that the defendant had, previously to the 
institution of this suit, fraudulently conveyed or assigned his 
property so as to hinder and delay his creditors. If you find 
that the above mentioned ground of attachment is true, you 
will find the issue for the plaintiffs. If you find that it is 
untrue, you will find the issue for the defendant. 38. The 
mere belief of the affiant, who made the affidavit in this case, 
is not in question; but the proposition for the jury to try is 
whether, prior to the institution of this suit, the defendant 
had, in fact, fraudulently conveyed or assigned his property 
or effects so as to hinder or delay his creditors. To entitle 
the plaintiffs to a verdict in their favor, it is incumbent upon 
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them to prove the truth of the above proposition to the satis- 
faction of the jury ; and unless the jury find the above propo- 
sition to be true, they will find a verdict for the defendant.” 

The court, at the instance of the defendant, instructed as 
follows: “1. Before the jury can find for the plaintiffs in 
this case, they must believe from the evidence in the case 
that the defendant, John McDowell, conveyed or assigned 
his property or effects with a fraudulent intent, and it de- 
volves upon the plaintiffs to prove this to the satisfaction of 
the jury. 2. If the defendant executed the deed to Andrew 
J. L. Stevens, dated March 31, 1858, then the defendant 
was legally bound to pay the taxes on the premises therein 
mentioned for the year 1858. 38. A debtor may lawfully pay 
a just debt to any one of his creditors in preference to others ; 
and any payment made in good faith by a debtor to one cred- 
itor in preference to others, whether made in goods, money, 
property, or other effects, is not in law a fraudulent disposi- 
tion of his property. 4. If the jury believe from the evi- 
dence that the sales of the land to Andrew J. L. Stevens, 
described in the deeds read in evidence, were made in good 
faith, and that the defendant John McDowell used the notes 
arising therefrom in good faith to pay or secure the payment 
of this indebtedness, or any part thereof, then said sales were 
valid, and these circumstances furnish of themselves no evi- 
dence whatever of a fraudulent intent on the part of said 
defendant, and so the jury ought to find. 5. Though the 
jury should believe from the evidence that the consideration 
for which the defendant sold and conveyed his interest in 
the property described in this deed from said defendant to 
Andrew J. L. Stevens, given in evidence by the plaintiff, was 
less than the actual value of that interest, yet said sale and 
conveyance was valid in law, and does not authorize the jury, 
on that account, to find for the plaintiffs, unless they believe 
from the evidence that the same was made by said defendant 
with a fraudulent intent to hinder or delay his creditors. 6. 
If the jury believe from the evidence that at the time of the 
execution of the deeds by defendant to Andrew J. L. Stevens 
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for the benefit of his wife Judith McDowell, in October, 1857, 
read in evidence by plaintiffs, the defendant was insolvent 
and unable to pay all his debts, then the execution of said 
deeds is not fraudulent unless made with the intent to hin- 
der or delay the creditors of said defendant.” 

Certain instructions asked by the plaintiffs with respect to 
insolvency were refused. 

The jury rendered a verdict for defendant. 


Knox & Kellogg, for appellants. 


1. It is the province of the court to define insolvency. The 
court erred in refusing to give the instructions asked. (4 
Hill, 650; 1 M. & S. 338; 3 Dow. & Ry. 218.) The evi- 
dence shows clearly that McDowell was insolvent in October, 
1857. The conveyances made in October, 1857, were abso- 
lutely void as to plaintiffs. They were creditors before said 
deeds were executed. To make conveyances valid as to ex- 
isting creditors, they must not only be bona fide, but for a 
valuable consideration. As to subsequent creditors, they may 
be valid if bona fide. (8 Wheat. 229; 4 Wash. C. C. 678; 
1 Brock. 500; 2id. 132; 1 Pet. C. C. 460; 3 Maryl. Ch. D. 
167, 849; 25 Miss. 146; 1 Jones, 67; 2 Ohio, 373; 6 Maryl. 
172; 26 Ala. 443; 3 Jones, 85; 20 How. 45; 4 Ind. 56; 
89 Engl. L. & Eq. 85; 7 Blackf. 510; 9 S. & M. 394; 1 
Smith, 252; 26 Maine, 295; 3 Johns. Ch. 481; 2 Maryl. 
Ch. D. 220; 14 Ala. 850; 18 Ala. 585; 20 Ala. 732; 1 
Carter, 378, 850, 459, 473; 8 N. R. 44; 2 Dougl. 176; 3 
Dev. 82; 4id. 197; 3 Gratt. 26; 9 Ala. 987; 15 Mo. 417; 
17 Johns. 261; 8 Cow. 429; 18 Wend. 375 ; 1 Cranch, 309.) 
Voluntary conveyances are void as to existing creditors. The 
instructions were erroneous requiring an intent to hinder and 
delay. It is only where the act complained of is a future 
act that the affidavit must state an intent. If the act is past, 
it is not the intent. If the act be fraudulent in law and have 
the effect to hinder and delay creditors, then the attachment 
will be sustained. (28 Mo. 173.) The instructions given 
are inconsistent and conflicting. The deeds of October are 
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void by reason of the fictitious considerations inserted therein. 
The deeds dated March 31, 1858, were fraudulent as to the 
creditors in consequence of the length of time given to the 
purchaser. (5 Barr, 78; 4 Cush. 441; 24 Miss. 106; 115. 
& M. 77.) The court erred in admitting the testimony of 
Mr. Biddlecome as to what McDowell told him when the 
deeds were drawn; also in permitting defendant to ask 
Stevens the question, ‘“‘ Did you purchase your sister’s in- 
terest in the farm and the houses in good faith ?”” The deed 
of February 25, 1858, was void for the reason that it con- 
veyed horses, mules, grain, hay, with provision that the trus- 
tee should not sell for two years. Consumable articles were 
thus conveyed to be used by the vendor. Cattle and all were 
placed beyond the reach of McDowell’s creditors. (8 Metc. 
117; 5 Humph. 496; 3 Humph. 547.) The deeds of March 
31, 1858, were void by reason of the extraordinary time given 
to the purchaser. No money was paid and, the terms of pay- 
ment were unusual. The selling of property on a credit of 
five years, by one unable to pay his debts, must hinder and 
delay creditors. The terms of sale were unusual. (5 Barr, 
478; 24 Miss. 106; 4 Cush. 441; 11 8S. & M. 70.) The 
sale to Stevens could not have been bona fide. When Ste- 
vens was summoned as a garnishee in this case, McDowell 
held all the notes for the St. Ange property. 


Lackland, Cline 5 Jamison, for respondent. 


I. The questions asked of Stevens were proper and legal. 
(15 Mo. 383; 14 Mo. 163; 15 Mo. 416; 27 Mo. 585.) The 
question asked Mr. Biddlecome was proper and legal. The 
instructions given fully presented the whole law of the case 
to the jury. (14 Mo. 163, 597; 21 Mo. 296; 15 Mo. 598.) 
The fraudulent intent of McDowell in executing the deed 
was properly left to the jury. (1d.; 19 Mo. 17, 634; 3 Mo. 
206; 11 Mo. 369, 402, 540; 15 Mo. 415-6; 7 B. Mon. 265; 
1 Conn. 558; 1 Bail. 575.) The instructions asked by the 
plaintiffs were properly refused. The deeds of October, 1857, 
are the only ones pretended to be voluntary. The same 
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property was conveyed bona fide before the institution of this 
suit. Under the proof it was immaterial whether McDowell 
was solvent or not. The instructions refused were abstrac- 
tions. (11 Mo. 888; 14 Mo. 163; 13 Mo. 596.) 


Scorr, Judge, delivered the opinion of the court. 


The result of this trial is a little surprising, when we read 
the instructions given for the plaintiffs; but that surprise is 
somewhat diminished on looking at those given for the de- 
fendant. The issue on the case was, whether the defendant, 
McDowell, had fraudulently conveyed and assigned his prop- 
erty and effects so as to hinder and delay his creditors. It 
is evident, from the tenor of the instructions asked by the 
defendant, that he sought an advantage by having the jury 
told by the court that they must find that there was an ac- 
tual fraudulent intent on his part to hinder and delay his 
creditors in order to find a verdict for the plaintiffs. This is 
not the precise language of the instructions, but, taking them 
all together, they must have produced this impression on 
the minds of the jury, or otherwise we can not account for 
the verdict. When a voluntary deed is made by a debtor in 
embarrassed circumstances, and a question arises as to its 
validity, in order to render the deed fraudulent in law as to 
existing creditors it is not necessary to show that the debtor 
contemplated a fraud in making it, or that it was an immo- 
ral or corrupt act. These are matters with which the jury 
has nothing to do. The law does not concern itself about 
the private or secret motives which may influence the debtor. 
It does not deal with his conscience. He may make the deed 
with the most upright intentions, really believing that he has 
a right to do so, and that it was his right and duty to do it; 
and yet, if that deed is voluntary and hinders and delays his 
creditors, it is fraudulent. The law presumes that every 
man intends the necessary consequences of his acts; and if 
the act does hinder and delay his creditors, then the law 
presumes it was made with a fraudulent intent, however 
pure in reality the motives of the debtor may have been. 
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The instructions given by the court may have been war- 
ranted by the case of Gates v. Labeaume, 19 Mo. 29; but 
they do not harmonize with the law as declared in the case 
of Lane v. Kingsbury, 11 Mo. 402, decided before, nor that 
of Reed v. Pelletier, 28 Mo. 177, decided since that case. In 
cases where the question of fraud is one proper to be sub- 
mitted to the jury, they must be influenced by the same 
policy in applying the law to the facts found by them as 
would influence the courts, otherwise there would be no 
uniformity nor stability in the law. 

There seems not to have been much doubt but that the 
deeds of the 14th of October, 1857, conveying the St. Ange 
lots, the slaves and the life interest of Mrs. McDowell in her 
father’s real estate, were without consideration and volun- 
tary. The St. Ange property was McDowell’s; the slaves he 
acquired through his wife; but any property he may have 
obtained by means of his marriage he could not afterwards, 
to the prejudice of his creditors, settle on his wife without a 
valuable consideration. Although there is a valuable con- 
sideration recited in these deeds, the trustee Stevens testifies 
he was not aware of their existence in March, 1858. Indeed 
the subsequent conduct of the parties in relation to the St. 
Ange property and the slaves in March, 1858, shows in what 
light the deeds of October 14, 1857, conveying that property 
in trust for Mrs. McDowell were viewed. 

But although the deeds of October, 1857, were voluntary, 
yet it is maintained that the subsequent conveyance of the 
property covered by two of those deeds by J. McDowell and 
wife to A. J. L. Stevens, for a valuable consideration, before 
the issuing of the writ of attachment took away any ground 
for an attachment that might have existed prior to the exe- 
cution of those conveyances ; that, at the date of the affidavit 
in April following, it could not be affirmed that the defendant 
had fraudulently conveyed his property to hinder and delay 
his creditors by reason of conveyances to the wife in October, 
1857, when the property in those conveyances described had 
been subsequently and before the attachment in good faith 
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disposed of for the benefit of creditors. The deeds of October, 
1857, however they may have been regarded as to creditors, 
were binding between the parties. The title passed to the 
trustee to the use of Mrs. McDowell. Now if Mrs. McDow- 
ell afterwards conveyed this property for the payment of her 
husband’s debts, does it therefore follow that the conveyan- 
ces made by him to her were not fraudulent ? 

But the deed of March 31, 1858, by which Mrs. McDowell 
attempted to convey away the real estate granted in trust to 
her by the deed of October 14, 1857, was not executed in a 
manner to be effectual according to the terms of the trust 
deed to Stevens for her use. Ifshe could dispose of the entire 
estate, could she defeat the interest of her heirs otherwise 
than by complying with the terms of the trust deed? Or, the 
deed of March 31, 1858, having been acknowledged before a 
justice of the peace, with the wife’s relinquishment of the 
right of dower, are we to come to the conclusion that the 
parties regarded the deed of October, 1857, as voluntary and 
void, and consequently the husband had a right to sell the 
property as his own? Could he do this—as between himself 
and wife the deed was valid ? 

A question was made whether the deed of March, 1858, 
executed by McDowell and wife to Stevens, conveying the 
St. Ange property, was fraudulent and void. That, we con- 
ceive, was a question for the jury, as the invalidity of the 
deed depended upon extrinsic facts. That deed may be 
viewed in two lights. If we look upon it as an original act 
conceived and carried into effect on the day of its date, with- 
out any connection with the previous dealings with the prop- 
erty described in it, our mistrust as to its good faith might 
well be excited. When men’s designs are correct, they are 
usually content to carry them into effect in the usual mode. 
It is very unusual for men, who are in embarrassed circum- 
stances, to sell property on a long credit and use the notes 
not in the actual payment of their debts, but to place them 
as collateral security in the hands of preferred creditors. 
Nearly all, if not all, the bonds for the St. Ange property 
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were disposed of in this manner. If the consideration re- — 


ceived for such sale would not avail actually to discharge 
the debts, why make it? Why dispose of the land and take 
bonds on long time, and thereby withdraw the land from the 
reach of his creditors, and substitute, in its stead, postponed 
bonds which would be subject to his own absolute disposal ? 
But if we consider this deed in connection with the deed of 
October, 1857, the manner in which that deed was disre- 
garded and attempted to be set aside, and all the circumstan- 
ces attending this transaction, a jury would be well war- 
ranted in coming to the conclusion that the deed of March, 
1858, was made to hinder and delay the creditors of Mc- 
Dowell. 

As to the deed of February 25, 1858, there is not enough 
in the record to enable us to pronounce an opinion upon it. 
The giving a time within which to execute a trust is not 
fraudulent provided the time is not unreasonable. What is 
a reasonable time must depend upon the character of the 
property and the circumstances of the case. Under this 
rule, in case of an assignment to pay a particular debt or 
debts, it would not be allowable, under pretence of securing 
such debts, to hold property more than is sufficient to satisfy 
them to the prejudice of other creditors. A deed conveying, 
in trust for the payment of a debt, articles consumable in 
the use, may be fraudulent, the grantor remaining in pos 


session of them; unless they are not to be used, and may be: 


kept without damage until the trust debt shall become pay- 
able. In analogy to other decisions made of late years on 
the statute of Elizabeth concerning fraudulent conveyances, 
a deed embracing such articles would be void as to them 
without affecting its validity as to other property of a differ- 
ent character conveyed by it. 

As to the question whether the deeds of October, 1857, 
being voluntary, were fraudulent as to existing creditors, we 
do not consider that in order to make them so, that the de- 
fendant should have been insolvent at the time of making 
them. If a debtor is in embarrassed circumstances, and 
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makes a voluntary conveyance, and is afterwards unable to 
meet his debts owing at the time of the assignment in the 
ordinary course prescribed by law for their collection, or is 
reduced to that situation that an execution against him 
would be unavailing, such conveyance is void as to those 
debts, and the property conveyed is subject to their payment. 
We do not deem it necessary to define insolvency. We all 
know what actual insolvency is, but we may differ as to what 
is the evidence of insolvency. We do not adopt the mean- 
ing of the word given it by the English courts in construing 
the bankrupt laws. There it is said that a man is in insol- 
vent circumstances “ when he is not in a condition to pay 
his debts in the ordinary course, as persons carrying on trade 
usually do.” (Showe v. Lucas, 3 Dow. & Ry. 218.) Judge 
Cowen said that if all a man’s debts can not be collected by 
legal process out of his own means, he is insolvent. (Her- 
rick v. Borst, 4 Hill, 652.) This comes more nearly to our 
idea of insolvency. Under our statute concerning the as- 
signment of bonds, the return of nulla bona to a fi. fa. was 
always regarded as sufficient evidence of the insolvency of 
the maker, so as to give the assignee a recourse against the 
assignor. We do not mean to say that this is the only legal 
mode of proving that a man is insolvent. Whenever it is 
shown that a suit against an individual for a demand would 
be unavailing, he is insolvent. But we have said that we 
did [not] deem it necessary to define insolvency, as it was not 
necessary to show that one is insolvent, at the time of mak- 
ing a voluntary conveyance, in order to render it void as to 
existing creditors. 

We do not see any legal objection to the question put to 
Stevens by the defendant: ‘If he purchased his sister’s in- 
terest in the farm and house in good faith.”’ Stevens was 
introduced by the plaintiff, and was a competent witness. 
Interest by our law did not disqualify him. No doubt the 
party asking the question expected a favorable answer, and 
he received it. But jurors, we imagine, understand such 
matters, and would not suppose that a man would do an act 
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and afterwards say that it was prompted by corrupt motives. 
No doubt Stevens believed what he said. But it would be 
strange, if one man’s right depended upon another’s moral 
sense. The moral sense is much stronger in some men than 
in others. Whatever a man’s opinion of his own acts may 
be, yet there are certain rules founded in experience and 
established by law for determining the validity of deeds un- 
der the statute concerning fraudulent conveyances; and if 
those rules are transgressed in making a deed, courts and 
juries will pronounce it void without regard to the opinions 
of the parties to it. Indeed we think that evidence of such 
a character would have so little weight with a jury, that 
it would scarcely be worth the trouble to make a point 
about it. 

A witness was asked, “ what was said by McDowell when 
he (the witness) made (wrote) the deeds?’ This was objected 
to by the plaintiffs ; the objection was overruled, and an ex- 
ception was taken. Ordinarily the declarations accompany- 
ing an act are admissible as explanatory of the character and 
motives of the act. They in this way become a part of the 
res geste. As the plaintiff gave the deed in evidence, they 
could not object that the defendant was making his own de- 
clarations evidence for himself. If the deed was evidence 
for the plaintiffs, the defendant had a right to the declara- 
tions of the grantor showing the motives to the act. If the 
declarations, however, are a part of the res geste, either 
party, that would have a right to introduce the deed, would 
be entitled to give them in evidence as a part of the transac- 
tion. (Cowen & Edwards’ Notes, p. 188.) The jury will 
determine the weight of such declarations, by ascertaining 
whether they were sincere, or were made to withdraw atten- 
tion from the real nature of the act, or to hide the real pur- 
pose of it. 

The instructions given for the plaintiffs were not excepted 
to, and therefore will not be reviewed. A purchaser may 
buy property from a debtor and pay its value for it; yet, if 
the purchase is made with a fraudulent intent to defeat a 
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creditor’s execution, the sale will be void. But a debtor 
may prefer one creditor to another, and may lawfully assign 
property sufficient to satisfy the preferred debt. But, under 
pretence of paying a debt, he is not permitted to assign more 
property than is reasonably sufficient for that purpose, to the 
prejudice of other creditors. It is no objection to an assign- 
ment made to pay a bona fide debt that the intent of the 
parties was to postpone or hinder other creditors. Such is 
the necessary effect of such an assignment; and to hold that 
such an intent would defeat it, would be to take away the 
right to give a preference. (Kuykendall v. Perry & Co. 15 
Mo. 420.) 

All the instructions given for the defendant in relation to 
his intent in making the conveyances should have been ac- 
companied with the explanation set forth in this opinion. 

Reversed and remanded. The other judges concur. 


LanE & Wire, Appellants, v. Ewine, Respondent. 


1. A trust created and declared in conformity to the requirements of the stat- 
ute of frauds will be enforced, notwithstanding the consideration is volun- 
tary. If, however, the transaction remains executory and incomplete, an 
enforceable trust will not be held to be created. The equitable interest 
must be completely parted with. 

2. A trust need not be created by writing, although, when it relates to real 
estate, it must be proved by writing. 

8. A complete divestiture of equitable title may be produced by a clear and 
unambigous declaration of a trust, although a further disposition of the 
legal title is still in contemplation. 

4. In petitions seeking equitable relief, where a full statement of the facts is 
fit, the plaintiff should be permitted to state his own case in his own way. 


Appeal from St. Louis Land Court. 


Demurrer to a petition. The plaintiffs are William Carr 
Lane and Mary E. Lane, his wife; the defendant, William L. 
Ewing. The suit is in behalf of said Mary E. Lane. The 
petition is in substance as follows, the parts in brackets being 
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those portions stricken out on motion of defendant: that said 
Lane before 1838 became the owner of a large amount of 
real estate in the city and county of St. Louis; [that defen- 
dant Ewing is the younger brother of the plaintiff Mrs. Lane, 
and as such was nurtured and brought up chiefly in the fam- 
ily and under the protection of the plaintiffs] ; that for sev- 
eral years next before 1842 said Lane became embarrassed 
in his affairs and unable promptly to pay his debts; that in 
order to secure his creditors against loss and to gain time for 
a better settlement of his affairs, he gave liens and encum- 
brances upon various portions of his real estate, and among 
the rest the tract of thirty-two arpens known as the Vasquez 
tract ; that judgments were obtained against Lane by certain 
of his creditors, and executions issued, and a large quantity 
of real estate advertised to be sold November 21, 1842, 
among the rest, this Vasquez tract; that said tracts and lots, 
including said Vasquez tract, were offered for sale by the 
sheriff on that day; that defendant purchased said Vasquez 
tract for ten dollars, a merely nominal price, and the other 
tracts at prices very far below their market value, the amount 
bid for all being only one hundred and thirty-one dollars and 
fifty cents; [that the reason why defendant was enabled to 
purchase the said lands at those diminished prices was that 
few or no persons bid against him, because those, who would 
otherwise have bid for the lands and have run them up to 
much higher prices, declined to compete with the defendant, 
induced thereto by the belief that the defendant was trying 
to purchase the said lands for the purpose of saving, if pos- 
sible, something from the wreck of said Lane’s estate, and of 
making a provision out of the lands for his sister, the plain- 
tiff, Mrs. Lane]; that on January 1, 1843, the sheriff made 
him a deed conveying said lands to defendant. Plaintiffs do 
not charge that the defendant purchased said lands under 
any special contract that he would hold them in trust, either 
for the payment of the debts of said Lane or for the use of 
Mrs. Lane, [but do charge that in point of fact he did pur- 
chase them with that intent; that after the purchase he did 
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frequently, both to these plaintiffs and to other persons, de- 
clare that he held the said lands under the sheriff’s deed 
only for the purpose of refunding to himself the money paid 
by him for said lands and whatever advances he had made 
for the said Lane, and of paying the debts of said Lane, for 
which he, defendant, was in any way liable, and, these objects 
being accomplished, for the use of Mrs. Lane; that for a 
number of years after the making of said deed defendant 
treated said lands not as his own estate but as a trust fund 
in his hands for the uses and purposes above expressed, by 
offering to sell portions of the said lands for the payment of 
the debts of the said Lane, and by exhibiting to plaintiffs 
accounts for taxes, and other expenses incident to the posses- 
sion and management of said lands, as expenses chargeable 
upon the trust fund in his hands]; that on or about Novem- 
ber 29, 1847, defendant, being about to start from St. Louis 
on a long journey, in order to secure the rights of said 
Mary E. Lane, in case of his death, voluntarily made a mem- 
orandum, signed by him with his name, in the presence of 
witnesses, which is recorded, and which is as follows. [This 
memorandum, omitting the date, signature of defendant and 
those of witnesses, is set forth below in the opinion of the 
court.] Plaintiffs state that before said sheriff’s sale, and on 
or about August 7, 1841, the plaintiff Lane, to raise money 
to pay certain pressing debts, borrowed fifteen thousand dol- 
lars from Madame Pelagie Berthold, and gave his note there- 
for with defendant Ewing as security thereon; that to secure 
said note he conveyed a large amount of real estate, includ- 
ing the Vasquez tract, to J. B. Sarpy and P. A. Berthold as 
trustees ; that this debt to Mad. B. remained unpaid until 
1848 ; that in July, 1848, it was ascertained that there re- 
mained due upon said note, for principal and interest, twenty 
thousand dollars; that it was thought desirable by the par- 
ties interested that said trustees Sarpy and Berthold should 
be relieved from the trouble of managing and selling the 
land for the payment of the debt, and that the defendant, 
who was liable as security, should have a larger control over 
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the security and power to sell the lands as occasion might 
offer, to relieve himself from liability by paying the debt in 
whole or in part; that said trustees conveyed said lands to 
defendant in July, 1848, at the request of Mad. Berthold, the 
creditor, who joined in the deed; that plaintiff Mrs. Lane 
was not a party to the transaction ; [that after the making 
of this deed said Lane was anxious to be relieved from the 
pressure of his debts, and offered repeatedly, so far as he had 
power over the subject, to allow Mad. Berthold to take the 
whole of said real estate in absolute property in full payment 
of his indebtedness to her, and in like manner offered to 
let defendant, who was son-in-law of Mad. Berthold, to take 
the whole of said lands, which are included in the sheriff’s 
deed to defendant, in full satisfaction and discharge of said 
Lane’s said indebtedness ; that sometime after the making of 
said deed of trust, with a view to the speedy payment of the 
debt and discharge of said Lane, a valuation of the lands was 
made by disinterested persons; that this valuation was in 
some particulars unsatisfactory to the said Lane; that he 
believed some of the property was estimated too low; that 
he objected to making a partial sale of the lands at those low 
rates, but, for the sake of being fully discharged from the 
debt, he was willing and offered to defendant that he should 
take the whole of the lands and at once discharge said Lane 
from the debt; that defendant Ewing declined the offer] ; 
that said Ewing, having the legal title vested in him by the 
deed last mentioned and the sheriff’s deed, and being per- 
sonally interested, as being jointly bound with the said Lane 
in the said note, proceeded to execute the trust first reposed 
in Sarpy and Berthold by selling portions of said lands from 
time to time and applying the proceeds towards the payment 
of said debts; that in doing this he frequently employed the 
agency and assistance of the said Lane to negotiate sales and 
settle the terms of conveyance, and then said Ewing made 
the deeds to the purchasers and received the proceeds and 
applied them to the purposes of the trust ; that sometime in 
the year 1849 the said debt to Madame Berthold, principal 
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and interest, was paid and extinguished by said Ewing out 
of the proceeds of the lands thus sold by him; that by the 
sales of the lands so held in trust by said Ewing all the 
debts of said plaintiffs, for which the defendant was liable as 
security, were fully paid; and all advances and outlays of 
money made by the defendant, either for the purchase of said 
trust lands or any of them, or for the purchase or extinguish- 
ment of encumbrances thereon, or for taxes or other charges, 
&c.; that the defendant, being thus relieved from all liability 
on account of his suretyship for plaintiffs and being fully 
paid and refunded all sums advanced by him, proceeded to 
execute the trust on which he held the said lands as con- 
veyed to him by the sheriff, and as the said trust is declared 
in the written memorandum of November 29, 1847; that it 
was not necessary to sell all the lands to raise the required 
amount of money ; that lands considerable, both in number 
and value, remained unsold in the hands of defendant, and 
he in the year 1849, by divers deeds, conveyed to trustees, for 
the sole and separate use of the plaintiff Mrs. Lane, all the 
said lands remaining unsold except the said Vasquez tract ; 
that said tract has never been sold by the defendant for any 
trust purposes, but he now claims the same as his own prop- 
erty free from the trust in favor of the plaintiff Mrs. Lane ; 
that said tract stands in the condition of the other unsold 
tracts and lots which where conveyed by the defendant to the 
trustees of Mrs. Lane; [that before the full payment of Mad. 
Berthold’s debt, and while the defendant held said tract in 
trust for Mad. Berthold’s debt and in residuary trust for 
Mrs. Lane, the defendant more than once expressed a wish 
to own the same as his private property, and to improve it 
and reside there, and the plaintiff Lane gave his free consent 
that he (defendant) should take it at a moderate, even low 
price ; that for a short time said Lane believed that defen- 
dant had determined to take said tract and pay a low price 
for it, and believed that he had done so by paying off a debt 
of the said Lane for about $2,500 or $3,000, and that noth- 
ing remained to be done to perfect the arrangement but to 
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make the necessary deed to convey to him the interest of 
said Mrs. Lane; that this was a mistake of said Lane; that 
he soon ascertained that said Ewing had not paid any thing 
for the purchase money of said tract so as to take it out of 
the trust in favor of the plaintiff Mrs. Lane]; that at that 
time defendant had nothing but the barren legal title to said 
tract of land, while the equitable right and interest belongs 
to the plaintiff Mrs. Lane; that since that time no contract 
has been made with him by these plaintiffs or either of them 
for the sale or transfer of the right to him, and, if he has paid 
any money on account of said tract, plaintiffs are now ready 
to pay him what shall be found reasonable and just; that the 
plaintiff W. C. Lane does not claim any interest in any of 
the lands embraced in said sheriff’s deed; while the debts 
remained unpaid he claimed that said lands should be applied 
to the payment thereof; that the plaintiff Mrs. Lane is in 
equity and good conscience entitled to have the use and en- 
joyment of the said Vasquez tract; that the defendant denies 
her right and refuses to allow her to have and enjoy the 
same; that he pretends it is his own property, and applies it 
to his own use, and refuses to convey it, as he did the other 
unsold lands, to trustees for the use of the plaintiff Mrs. 
Lane. 

Plaintiffs pray the court to declare that Mrs. Lane is enti- 
tled to the use and enjoyment of said tract of land, and to 
cause the title to pass to and be vested in some suitable trus- 
tee or trustees, to be held for the sole and separate use of the 
said plaintiff Mary E. Lane and her heirs and assigns, &c. 

The court struck out those portions of the petition em- 
braced within brackets, and sustained a demurrer as to the 
residue. 


E. Bates, for appellant. 


I. This is not a suit for a specific performance of a con- 
tract. Plaintiffs seek to enforce a trust expressly declared. 
The court is not asked to make a trust. The transaction was 
not incomplete and executory. Defendant held the lands in 
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trust. Lane was defendant’s brother-in-law ; the land was 
encumbered by a previous deed of trust made to secure de- 
fendant’s mother-in-law for which he was himself liable; he 
bid off the land for ten dollars, without any specific contract 
to hold in trust, but in fact with intent to do so, and often 
declared that he did so hold. He treated it for years as 
trust property, charging to Lane the expenses of its man- 
agement ; he accepted an assignment of the previous deed of 
trust in order to enable him the better to execute the trusts 
reposed in him; he did execute the trusts as to all the lands 
except that tract in controversy, and received back all that 
he had paid and expenses. In 1847 he made a formal decla- 
ration of trust. This is a direct declaration of trust, plain 
and simple, leaving nothing to inference or implication. It 
is a complete executed trust. (See Hill on Trustees, 113, 
115, 117; Lewin on Trusts, 110; 4 Kent Com. 303-4—5-6- 
7; 1 Co. Litt. 112 a; 2 Cowp. 705; 18 Ves. 149; 1 Keen, 
551; 1 Hare, 470; 1 Phill. 343, 153; 1 Hare, 458; 4 Bear. 
600; 5 id. 224.) 


Glover §; Richardson, for respondent. 


I. The demurrer was rightly sustained. The petition shows 
no cause of action. The scope of the petition was to have 
specific performance of an agreement to convey a trust. 
The agreement was executory only. There was no consider- 
ation for it. The petition distinctly negatived consideration. 
There was no trust or confidence attending the purchase by 
Ewing; no privity or agreement; nothing valuable or meri- 
torious inducing the agreement on his part. It was at most 
but an intention expressed on his part, not binding in law or 
equity. It was to be executed by him in such manner and 
to such extent as he saw fit. He did execute it in this 
way, passing to Mrs. Lane a very large estate. The piece of 
property now in dispute he, for good reasons of his own, 
desires to retain. The question is whether equity will com- 
pel him to perform this voluntary stipulation. It will not. 
Where the rights of the beneficiary rest upon an executory 
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agreement there must be a valuable or meritorious consider- 
ation, or equity will not enforce. (1 Johns. Ch. 834; 4 id. 
499; 11 Ill. 105; 4 Paige, 305; 6 Ves. 662; 7 Barr, 178; 
3 Atk. 186; 1 Bail. Eq. 93; 12 Ala. 128; 19 Ala. 259; 1 
Leigh, 36; 1 Hill, 57; 1 Barr, 445; 6 W. & S. 331; Hill 
on Trustees, 113; 3 Whart. 485; 3 A. K. Marsh. 1247; 1 
White & Tud. Lea. Cas. 193, 213.) The petition says the 
agreement or declaration was voluntarily made. The rela- 
tion of defendant to Mrs. Lane constituted no meritorious 
consideration. (1 Sandf. Ch. 258; 1M. & C. 226; 1 Hare, 
464; 1 Phill. 342; 1 Dana, 107.) In the case at bar no 
trustee was agreed on; the conveyance in trust had not been 
made. The transaction is imperfect and incomplete. 


Napton, Judge, delivered the opinion of the court. 


This case was determined upon a demurrer to the petition, 
after a considerable portion of it had been stricken out. 

The defendant, Ewing, is a brother of the plaintiff, Mrs. 
Lane. The plaintiff, William Carr Lane, about the year 
1841, was largely indebted, and his real estate, consisting of 
several detached pieces of land and lots lying in and about 
the city of St. Louis, was sold under execution, and the de- 
fendant became the purchaser at a nominal sum. Previous 
to this the defendant had become liable, as security, for the 
payment of a debt from Dr. Lane to Mad. Berthold (the de- 
fendant’s mother-in-law) for $15,000, to protect which the 
plaintiff had mortgaged the same real property afterwards 
sold under the executions of other creditors and purchased 
by defendant. A portion of the property thus purchased at 
sheriff’s sale was applied by the defendant to the payment of 
Lane’s debts. In 1847 the defendant, being about to leave 
St. Louis on a long journey, and with a view to secure his 
sister, Mrs. Lane, in the event of his death, executed the fol- 
lowing paper: “ Mem. All the real estate (now remaining 
unsold) which was bought by me as the property of W. Carr 
Lane, and conveyed to me by sheriff Milburn, by deed dated 
January 31, 1848, and recorded in the recorder’s office of St. 
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Louis county, Missouri, on the 16th day of January, 1844, 
book G, No. 8, p. 64 and following, to be conveyed by deed 
to Anne E. Lane, or any other trustee, in trust for the fol- 
lowing purposes: Ist. To refund to me the entire purchase 
money which was paid for said land, including the money 
paid in purchasing liens on the same, taxes, &c. 2d. To 
secure me and my heirs from all accountability on account of 
my securityship for said W. C. Lane and my sister M. E. 
Lane, wife of said W. C. L. 38d. All the remaining portions 
to be held in trust for the sole and separate use of Mary E. 
Lane, and to be disposed of and applied according to the 
written order of said Mary.” 

In 1848, the mortgagees in the deed made to secure Mad. 
Berthold conveyed to Ewing all the land embraced in that 
deed, thus enabling him to dispose of an unencumbered title. 
The object of this was to enable the defendant more conve- 
niently to raise the money necessary to extinguish this and 
other debts of Lane. Accordingly, the defendant proceeded to 
make sales as opportunity offered, and apply the proceeds to 
the payment of the debts, and in 1849 Mad. Berthold’s debt, 
then $20,000, was extinguished. Ultimately, it is stated, all 
of Lane’s debts, for which the defendant Ewing was in any 
way liable, were extinguished, and all advances were reim- 
bursed, and Ewing proceeded to convey portions of the lands 
still remaining to trustees for the benefit of Mrs. Lane. In 
this way, all the real estate purchased by the defendant was 
disposed of except a tract of thirty-two arpens, situated in 
the St. Louis common, known as the Vasquez tract; and 
this tract the defendant now claims as his own. The object 
of the petition is to have the alleged trust enforced as to this 
tract. The suit was brought in 1857. 

It will be seen that the only question presented by the re- 
cord is, whether the facts stated constituted the defendant a 
trustee. 

There is no doubt that where a trust has been created and 
declared in a mode not countervening the statute of frauds, 
it will be enforced, notwithstanding the consideration is vol- 
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untary. It is equally well settled that an executory agree- 
ment, upon a voluntary consideration, will not be enforced. 

The difficulty, in applying these general principles, is in 
determining whether the agreement is executory or execu- 
ted ; or, in other words, whether the relation of trustee and 
cestui que trust is established. The distinctions, which have 
been taken upon this point, are exceedingly refined and 
somewhat obscure, and the decisions are hard to be recon- 
ciled. <A reference to the cases in England, a review of which 
may be found in a note to White & Tudor’s Leading Cases 
(p. 198), will show a considerable fluctuation of opinion as 
to the criterion by which the character of the transaction is 
to be determined. 

In ex parte Rye, 18 Ves. 149, Lord Eldon said, “ A party 
may so constitute himself a trustee that a court of equity 
will execute the trust in favor of a volunteer. It is clear 
that this court will not assist a volunteer, yet, if the act is 
completed though voluntary, the court will act upon it. It 
has been decided that, upon an agreement to transfer stock, 
this court will not interfere; but if the party has declared 
himseli to be the trustee of that stock, it becomes the prop- 
erty of the cestui que trust, without more, and the court will 
act upon it.” 

Lord Collenham said, in Jeffreys v. Jeffreys, ‘*‘ My impres- 
sion is, that the principle of the court to withhold its assist- 
ance from a volunteer applies equally, whether he seeks to 
have the benefit of a contract, a covenant, or a settlement.” 
And this was a case where a father in a settlement covenanted 
to convey to trustees in trust for his daughters certain free- 
hold estates, and also covenanted to convey in the same way 
certain copyhold estates. He conveyed the freehold property 
according to the settlement, but conveyed the copyholds to 
trustees for his wife, and after his death the copyholds were 
held to belong to the widow, notwithstanding the previous 
settlement. 

Sir James Wigram, the vice-chancellor, in McFadden v. 
Jenkins, 1 Hare, 462, attempts to reconcile the cases in Eng- 
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land, and to point out the principle upon which the courts 
act. ‘¢ There may be difficulty,” he observes, “in reconcil- 
ing with each other all the cases which have been cited. Per- 
haps they are to be reconciled and explained upon the prin- 
ciple that a declaration of trust purports to be and is in form 
and substance a complete transaction, and the court need not 
look beyond the declaration of trust itself, or inquire into its 
origin, in order that it may be in a position to uphold and 
enforce it; whereas an agreement or attempt to assign is, in 
form and nature, incomplete, and the origin of the transac- 
tion must be inquired into by the court; and where there is 
no consideration, the court, upon its general principles, can 
not complete what it finds imperfect.”” The same learned 
judge said, in Meck v. Kettlewell, 1 Hare, 470, that the old 
cases only went so far as to hold that “ where the legal inter- 
est in property is transferred or acquired in pursuance or in 
execution of an antecedent agreement or direction leading 
the uses or trusts of that property, or as part of the trans- 
action creating the trust, the court will execute the trust, 
though voluntary.” But he afterwards adds that “ there 
does not appear to be any reason why the doctrine of the 
court should be so confined, provided the trust is actually 
created and the relation of trustee and cestut que trust estab- 
lished between the parties.”” Therefore his conclusion is, 
that “‘in the case of a formal declaration of trust by the 
legal or even beneficial owner of property declaring himself 
in terms the trustee of the property for a volunteer, the 
court might not be bound to look beyond the mere declara- 
tion. Ifthe owner of property, having the legal interest in 
himself, were to execute an instrument, by which he declared 
himself a trustee for another, and had disclosed that instru- 
ment to the cestui que trust, and afterwards acted upon it, 
that might perhaps be sufficient.” 

The same judge repeats the idea in Hughes v. Shibbs, 1 
Hare, 477: “If a person intending to give property to ano- 
ther vests that property in trustees, and declares a trust upon 
it in favor of the object of his bounty, there are cases which 
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establish that, by such acts, the gift is perfected, and the au- 
thor of the trust loses all dominion over it. The principle 
has been extended to cases in which the author of the gift 
has had the legal dominion over the property remaining in 
him, but has completely declared himself to be a trustee of 
that property for the object indicated. But it is clear also 
that a person, not intending to give or part with the domin- 
ion over his property, may retain such dominion, notwith- 
standing he may have vested the property in trustees and 
declared a trust upon it in favor of third persons.” The 
result of the cases is, according to vice-chancellor Wigram, 
that “the court looks into the nature of the transaction, and 
determines from the nature of the transaction what the effect 
of it shall be in divesting the owner of the property to which 
it relates.” And Lord Collenham said, in Bell v. Cureton, 2 
Myl. & K. 511, that the distinction was adopted to promote 
the views and intentions of the parties. 

A leading object of inquiry, then, we may infer from the 
expressions of opinions we have just quoted, is to ascertain 
whether the transaction is complete or incomplete. Where the 
gift is imperfect, a court of equity leaves the parties where 
it finds them, and will not assist either party ; but where 
there is an actual settlement made for vesting the estate in 
trustees, or the author of the trust constitutes himself a trus- 
tee for volunteers, the courts will enforce the trust. The 
difficulty is in determining when the transaction is complete, 
and this difficulty is very much increased when we come to 
apply the principle to that class of cases in which the trust is 
supposed to be left in the author of the trust, and there is no 
transfer of the legal estate to another. In such cases, the 
existence of the trust may precede the execution of the evi- 
dence by which alone it can be established. A trust need 
not be created by writing, although, when it relates to real 
estate, it must be proved by writing. (Steeve v. Steeve, 5 
Johns. Ch. 1.) It seems to result from the nature of such 
a transaction that a complete divestiture of equitable title 
might be produced by a clear and unambiguous declaration to 
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that effect, although a further disposition of the legal title 
was still in contemplation. 

In determining the effect of the writing executed by the 
defendant in 1847, it is not easy to lay out of consideration 
the fact that the property referred to originally belonged to 
the plaintiff. It is recited in the paper itself. If we could 
divest ourselves of all knowledge of this fact, and consider 
the sole fact that the property then was the absolute property 
of the declarant, it would be going very far to say that this 
declaration, of itself, constituted the defendant a trustee for 
Mrs. Lane as to the undisposed portion of the estate. It 
would seem, from the plain language of the instrument, that 
something more was contemplated ; that the property was 
“‘to be conveyed by decd to Anne E. Lane or a trustee.” 
And all the cases agree that, even in the case of a trust 
created or continued in the party from whom the bounty 
emanates, the transaction must show that the entire equita- 
ble interest is parted with. 

On the other hand, the facts antecedent to the execution 
of the writing and recited in it might lead to the inference 
that the declaration was designed as an acknowledgment of 
an existing trust ; that the relation of trustee and cestui que 
trust already existed when the paper was signed, and that its 
object was to place the rights of the cestui que trust beyond 
the reach of casualties. 

The embarrassment attending a proper understanding of 
transactions of this character is very much increased, where 
they occur between family connexions. In such cases courts 
of equity have always been cautious in affixing a technical 
trust to acts and declarations which, in the absence of the 
ordinary motives operating in, the domestic circle, might be 
regarded as quite unequivocal. It was observed by Chan- 
cellor Kent, in the case of Steeve v. Steeve—a case in which 
a son had purchased his father’s property under execution, 
and had from time to time made conveyances of portions of it 
to his brothers and sisters, and made various declarations 
orally and in writing of his intention to distribute whatever 
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remained, after his own reimbursement, equitably and justly 
for the common benefit of the family—that considerations 
arising from the ties of blood and the dictates of family affec- 
tion would ordinarily lead such a purchaser to offer to restore 
the property on being reimbursed his advances and indemni- 
fied for his trouble, or to engage that all the profits of the 
purchase should be applied to the benefit of the relative 
whose property has been thus purchased. But he adds that 
‘‘intentions and intimations of that kind can not well be 
considered as amounting to a clear and absolute trust, which 
a court of equity will recognize and enforce, unless the de- 
claration of it be quite positive and free from all ambiguity.” 

In the present condition of this case, we do not feel war- 
ranted in hazarding a definite opinion. A considerable por- 
tion of the petition was stricken out, on the motion of the 
defendant. An opinion, upon a partial view of the case, 
would only tend to embarrass a trial upon an amended peti- 
tion and answer and a full disclosure of the facts, should the 
case be further proceeded with. We think the court should 
have permitted the plaintiffs to state their whole case in their 
own way, and that the case stated is of such a character as 
to require a further development in order to arrive at a satis- 
factory conclusion upon its merits. 

The judgment is reversed and the case remanded. The 
other judges concur. 


City or Sr. Louris, Appellant, v. Birp, Respondent. 


1. The fact that, in the case of the appeal of a cause, the transcript is defec- 
tively certified, furnishes no ground for the dismissal of the cause in the 
appellate court, but at most only the appeal. Ifthe defect in the certificate 
is such as may be supplied, the appellant may obtain a rule on the officer 
required to certify such transcript directing him to remedy the defect. 

The thirty-sixth section of the ordinance No. 3471, of the city of St. Louis 
concerning the recorder’s court, providing that in cases of appeal to the 
criminal court, the clerk of said recorder’s court shall make out and certify 
to the criminal court a transcript of the proceedings, &c., is not repugnant 
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to that clause of the eighteenth section of the fourth article of the amended 
city charter of March 3, 1851, providing that appeals from the recorder’s 
court to the criminal court shall be taken and granted in the same manner 
as appeals are taken from and granted by justices of the peace to the crim- 
inal court under the general law of the state; the clerk of the recorder’s 
court is the proper person to certify the transcript. (Rev. Ord. p. 626, 144; 
Sess. Acts, 1851, p. 164.) 


Appeal from St. Louis Criminal Court. 


The facts sufficiently appear in the opinion of the court. 
Woerner, (city attorney,) for appellant. 


I. The recorder was the proper party to certify the tran- 
script. That part of ordinance No. 8471, which requires the 
clerk to certify to appeals, is inconsistent with the provisions 
of the charter and void. (R. C. 1855, p. 974,§ 12.) At 
least the certificate of the recorder was sufficient. He occu- 
pies the same position under the charter as a justice of the 
peace. This has for a long time been recognized by the 
criminal court. Granting that the certificate was insufficient, 
the court had no power to dismiss the cause. If the defect 
was of sufficient magnitude to prevent the court from enter- 
taining the cause, then it had no power whatever over the 
cause except by rule to compel the recorder or clerk to 
amend. It could not, until fully and properly possessed of 
the cause, in any manner interfere with the judgment of the 
recorder. The appeal was the act of the defendant; if ille- 
gal it could not vitiate the judgment, which, prima facie, 
was legal. The proper action would have been, if the de- 
fendant refused or neglected to have the transcript amended 
as required, to dismiss the appeal. (Burnes v. Holland, 5 
Mo. 47.) 


Ewinc, Judge, delivered the opinion of the court. 


The defendant was fined by the recorder of St. Louis for 
an alleged violation of a city ordinance, and he took an ap- 
peal to the criminal court, where, on his motion, the cause 
was dismissed. The cause assigned for the dismissal is that 
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the transcript of the record in the cause was not certified 
by the clerk of the recorder’s court instead of the recorder 
himself. 

No question is made as to the jurisdiction of the recorder, 
or the regularity of the judgment and proceedings in that 
court, and no ground is perceived for dismissing the cause. 
If the cause was not properly before the criminal court, and 
the court was not possessed of it, so as to exercise its appel- 
late jurisdiction, by reason of the defect alleged, how could 
it pronounce upon the validity of the recorder’s proceedings 
and hold them illegal? Whether the transcript was or was 
not duly certified was a question affecting the appeal only, 
and not the judgment of the recorder, and the power of the 
court was restricted to a dismissal of the appeal, or to a rule 
for the purpose of having the transcript amended. Whena 
party takes an appeal, it is his business to see that his cause 
is properly brought up; and if the defect is such as may be 
supplied, he may obtain a rule on the officer for that purpose. 

The city ordinance (No. 3471) respecting the recorder’s 
court makes it the duty of the clerk of that court to keep 
an appeal docket in which shall be duly recorded all the pro- 
ceedings had in any suit in which an appeal shall have been 
granted to the criminal court, and upon an appeal being per- 
fected he shall make out and certify to the said court a full 
transcript of the proceedings, &c. We are not of opinion that 
this ordinance is repugnant to the city charter as is contended 
by the city attorney. The provision of the (amended) char- 
ter on this subject declares that appeals from the recorder to 
the criminal court shall be taken and granted in the same 
manner as appeals are taken from and granted by justices of 
the peace to the criminal court under the general laws of the 
state. (Sess. Acts, 1851, p. 164.) The duties of the re- 
corder’s clerk in this behalf are merely to make out and 
certify a transcript of the proceedings after the appeal is 
perfected ; he has nothing to do with any of the require- 
ments of the law by which appeals are granted. In all the 
steps and proceedings for taking and perfecting appeals, the 
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recorder himself performs the like duties as a justice of the 


peace. An appeal from a justice’s court, under the general 
law, is made and perfected, when the party applying for it, 
within the time prescribed, enters into a recognizance and 
makes the proper affidavit. So it is in like manner in the 
case of appeals from the recorder—the recorder, not the clerk, 
granting the appeal, and, like the justice, determining whether 


the requisites of law have been complied with. 


We think, 


therefore, that, under a fair construction of the charter, there 
is no repugnancy between it and the ordinance in question. 

As already remarked, the court below could not have done 
more than dismiss the appeal, or by rule require a proper 
transcript to be sent up. The appeal being dismissed would 
leave the recorder’s judgment in force. But the appellant 
could have moved for a rule upon the officer for a corrected 


transcript, and have had a trial upon the merits. 


The judgment is reversed and the cause remanded; the 


other judges concurring. 


Many et al., Defendants in Error, v. Logan, Plaintiff in 


Error. 


1. The thirty-ninth section of the act concerning voluntary assignments ren- 
ders all preferences among the creditors who are within the provisions of 


an assignment void. 


2. Where an assignment provides for the payment of the debts of certain de- 
signated creditors, conveying effects insufficient to pay such preferred debts, 
it will not be held to bring creditors unnamed and unprovided for “ within 
the provisions of the assignment” by the following provision: ‘‘ When all 
said debts are paid in full, then hold the residue for the benefit of all my 
creditors, to be apportioned pro rata among them by the said trustee, and 
the remainder, if any, shall be paid to the party of the first part.” 


Error to Marion Circuit Court. 


This was a petition for a rule or citation directed to the 
defendant Logan requiring him to show cause why he should 
not distribute funds held by him as trustee under an assign- 
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ment for the benefit of creditors made by one Samuel W. 
Riggs. Plaintiffs claimed a portion of said funds as creditors 
of said Riggs. The defendant in his answer admitted that 
he had funds in his hands to the amount of five thousand 
dollars, but set up that he was required by the trust he had 
taken upon himself to pay all of said money to certain other 
creditors named and provided for in the deed of assignment, 
and that plaintiffs were not named or provided for. The 
answer also set forth that the money in his hands was not 
sufficient to pay the costs of executing the trust and the 
debts mentioned in the deed. All the parties named in the 
deed had appeared before the defendant as trustee and duly 
proved their claims ; so also had the plaintiffs. The court 
ordered the assignee to distribute the fund pro rata among 
all the parties, including the plaintiffs, who had appeared 
before the assignee and proved their claims. It is this deci- 
sion that is sought to be reviewed in this case. 

The deed of assignment, so far as it bears upon the mat- 
ter now in controversy, is sufficiently set forth below in the 
opinion of the court. 


Lamb & Lakenan, Pratt § Mc Cabe, for plaintiff in error. 


I. A debtor may still prefer the debt of one creditor over 
the debts of another. (Shapleigh v. Baird, 26 Mo. 322.) 
The deed in this case was for value, and was made for the 
benefit of certain named bona fide creditors, and as such the 
instrument is valid for the purposes intended by the assignor. 
(19 Mo. 17.) The provision for the benefit of other and 
unnamed creditors does destroy the preference given to the 
named bona fide creditors. (26 Mo. 322.) The court erred 
in ordering the assets in the hands of the trustee to be dis- 
tributed pro rata between the preferred and deferred cred- 
itors. There is no provision in this deed providing for the 
payment of the debt of the plaintiffs. All the creditors 
named in the deed are placed on the same footing. It is 
one thing to name a creditor, another thing to provide for 
the payment of his debt. 
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Porter & Harrison, Dryden § Lipscomb, for defendants 
in error. 

I. This case has heretofore been before this court. (27 
Mo. 528.) The court properly directed a pro rata division 
of the fund among all the creditors. 


Scott, Judge, delivered the opinion of the court. 


Samuel W. Riggs made a deed of assignment to John 
Logan for the benefit of certain preferred creditors, dated 
January 80,1858. The deed, after describing the property 
conveyed, specifying the preferred debts and creditors, and 
directing the manner in which the assigned effects shall be 
sold, and after providing that the costs and expenses of the 
deed of assignment and the preferred debts shall be paid in 
their order, contains the following clause: ‘* When all said 
debts are paid in full, then hold the residue for the benefit of 
all my creditors, to be apportioned pro rata among them by 
the said trustee; and the remainder, if any, shall be paid to 
the party of the first part.” The question is whether the 
clause above cited, providing that the residue, after satisfy- 
ing the preferred creditors, shall be distributed among all 
the creditors, brings the debts and liabilities of the creditors 
not named “within the provisions of the assignment,” so 
that those debts and liabilities shall be paid pro rata with 
the debts named and preferred in the deed of assignment. 
The assigned effects were insufficient to pay the preferred 
debts by a large amount. 

The thirty-ninth section of the act concerning assignments 
enacts that “every provision in any assignment hereafter 
made in this state providing for one debt or liability in pre- 
ference to another shall be void ; and all debts and liabilities, 
within the provisions of this assignment, shall be paid pro 
rata from the assets thereof.’ The case of Shapleigh v. 
Baird, 26 Mo. 823, decided that the act concerning voluntary 
assignments did not take away from the debtor the common 
law right of making an assignment by which some creditors 
7—VOL. XXXI. 
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were preferred, notwithstanding the thirty-ninth section of 
that act; that, taking the whole act together, the thirty-ninth 
section was only designed to prevent preferences among those 
creditors who are provided for in the deed of assignment. 

We do not consider that the clause in the deed, providing 
that, after the satisfaction of the preferred debts, the residue 
shall be distributed pro rata amongst the other creditors, can 
be termed a provision for them in the sense in which that 
word is used in the case to which reference has been made. 
If the debtor still has the right to prefer some creditors to 
others, making no discrimination among those preferred, the 
debtor would be misled and deceived, by giving to a clause, 
which merely disposed of a residue, which might or might 
not happen, to the use of the unpreferred creditors, the effect 
of converting the assignment into one for the benefit of all 
the creditors. Such a provision may be inserted with a view 
to prevent the question arising whether or not the assign- 
ment is fraudulent as a mere matter of precaution. Cases 
have occurred in which it was litigated whether a provision, 
in a deed of assignment for some of the creditors, requiring 
that the residue, after satisfying the preferred debts, should 
be paid to the debtor, did not avoid the deed for fraud as 
containing a reservation of use for the grantor. The prop- 
erty conveyed fell far short of satisfying the preferred debts, 
and to hold that a clause, which provided for a contingency 
which did not and could not happen, [should be construed] 
into a provision for creditors, would make the case of Shap- 
leigh v. Baird a snare to the debtor who felt himself under 
a moral obligation to give a preference to some of his cred- 
itors. There are but few deeds giving a preference to some 
creditors which do not from prudential motives contain a 
provision similar to that found in the deed under consid- 
eration. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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Tue STATE, TO USE OF MUELLER’S ADMINISTRATOR, Appellant, 
v. REINHARDT e¢ al., Respondents. 


1. Where the interests of two estates in course of settlement conflict — as 
where there is a demand in behalf of one estate to be presented for allow- 
ance against the other — the same person can not act as the administrator 
of both parties in the matter of the obtaining an allowance of the demand; 
should a demand be allowed under such circumstances against one of the 
estates, the proceeding will be regarded as a nullity. (State, to use, &c., 
y. Bidlingmaier, 26 Mo. 483, affirmed.) 

In asuit against the securities in an administrator’s bond for a failure of 
the administrator to pay over a balance found due on settlement, one of the 
securities resisted successfully on the ground that the settlement was a nul- 
lity ; held, that the plaintiff was entitled, as against the other defendants 
against whom a judgment by default had been rendered, to nominal dam- 
ages only. 


bo 


Appeal from St. Louis Court of Common Pleas. 


This was a suit brought by the administrator of Catherine 
Mueller, deceased, against Bidlingmaier and others, securi- 
ties on the administration bond of Jacob Mueller, deceased, 
who had been administrator of said Catherine up to the time 
of his death and the appointment of the plaintiff Kehr as 
administrator de bonis non. Kehr also acted as administra- 
tor of said Jacob Mueller. Said Kehr, as administrator of 
Jacob Mueller, made final settlement of said Jacob’s admin- 
istration of said Catherine’s estate, and a large balance wa 
adjudged to be due from Jacob’s estate to Catherine’s estate. 
The failure to pay this constitutes the breach complained of. 
This court decided that the settlement was a nullity; (26 
Mo. 483 ;) and the case, on being called in the court below, 
the plaintiff dismissed as to Bidlingmaier, and the damages 
were assessed by the court without a jury. The plaintiff 
claimed on the assessment of damages that the default ad- 
mitted all the facts stated in the petition, and the amount 
due upon the settlement set forth in the petition. The court 
refused so to declare the law. The plaintiff then offered in 
evidence the settlement referred to above, as also a settle- 
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ment made by Jacob Mueller in his lifetime. The court 
excluded the evidence. The court found the damages at 
one cent. 


Whittelsey, for appellant. 


I. The court below erred in refusing to declare that the 
default admitted all the facts stated in the petition, and the 
amount due upon the settlement therein set forth. Upon 
the petition it did not appear who made the settlement for 
Mueller, nor who was his administrator. The material alle- 
gations of a petition not denied are to be taken to be true. 
(R. C. 1855, p. 1282, § 12; p. 1238, § 48.) The records 
of the probate court were evidence as to the amount due, 
and in the absence of fraud were conclusive. This position 
is, it is true, in conflict with the decision of this court in 26 
Mo. 483. The court is asked to review its decision. The 
rule laid down is contrary to sound principle, to the general 
tenor of the decisions of this court and of the courts of other 
states having similar statutes. The decision of a court of 
peculiar and exclusive jurisdiction, upon a matter within its 
jurisdiction, is conclusive not only upon the parties, but even 
as to strangers, in the absence of fraud. (4 Wash. C. C. 
657, 715; 14 S. & R. 184, 445; 1 Conn. 7.) The settle- 
ments of the accounts of administrators can not be impeached 
in actions on the bonds. (20 Pick. 57; 6 id. 423; 7 Rich. 
1; 14 Pick. 405; 1 Conn. 467; 4 Day, 415; 4 Wend. 436; 
1 Harp. 31; 5 McCord, 225; 17S. & R. 876; 2 Rawle, 287 ; 
5 id. 266; 1 Whart. 96; 2 Watts, 161; 27 Mo. 340, 399.) 
The probate court is established under the constitution. 
(Art. 5, §1 & 12; R. C. 1855, p. T6-—90.) The county 
or probate court is a court of record. (R. C. 1855, p. 536, 
§ 23.) It has exclusive original jurisdiction in “ the settle- 
ment and allowance of accounts of executors, administrators 
and guardians.” (R. C. 1855, p. 5384, § 15; 24 Mo. 265.) 
The judgment of a court of competent jurisdiction can not 
be impeached collaterally. (9 Mo. 862, 784; 8 Mo. 169; 
15 Mo. 318; 20 Mo. 87, 95; 15 Mo. 225; 23 Mo. 236; 27 
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Mo. 340, 399.) The suit on the bond was properly brought 
and the securities are liable for the amount in the hands of 
the administrator. (9 Mo. 632; 9 Mo. 356, 769; 15 Mo. 
490, 293; 9 Mo. 356; 27 Mo. 340; 10 Mo. 724; 12 Mo. 
178; R. C. 1855, p. 120, § 44, 45, 46; 7 Mo. 469.) There 
was no error committed in fact by the probate court. An 
administrator may come into the administration of succes- 
sive estates. The statute contemplates that case as regards 
executors. (2 Black. Com. 506; 1 Com. Dig., Administra- 
tion G., p. 471; 1 Williams on Exee’rs, 207; R. C. 1825, p. 
—,§3; R. C. 1835, p. 41; R. C. 1845, p. 63; R. C. 1855, 
p. 113.) At the death of Catherine Mueller, Jacob Mueller 
had not reduced the property into possession and he was ac- 
countable for it to the next of kin. (10 Mo. 872; 19 Mo. 
404.) It has been the common practice to appoint the ad- 
ministrator of an administrator de bonis non of the first in- 
testate. If such proceedings are nullities, the titles to large 
interests in lands will be seriously affected. 


Hamilton, for respondents. 


I. This is but an attempt to evade the force of the decision 
already made in this cause declaring the settlement made by 
Kehr a nullity. The dismissal as to Bidlingmaier could not 
cure this radical defect in the plaintiff’s case, or render the 
settlement operative as against the other defendants. The 
decision is based upon the elementary idea that legal parties 
are essential to a judgment as an ens juris. Kehr acted in 
a twofold character. The default entitled the plaintiff to 
only nominal damages. As the settlement could not be ren- 
dered available, he had nothing else to go upon; under his 
petition no other testimony could be introduced. 


Ewinc, Judge, delivered the opinion of the court. 


This case, as it is now before us, presents no question not 
involved in the decision heretofore made; (26 Mo. 483;) 
for the points now made depend upon the effect of the set- 
tlement passed upon in that decision. 
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After Bidlingmaier filed his answer to the petition, the suit 
was dismissed as to him, judgment by default having been 
taken against the other defendants. It was insisted that by 
the default the allegations of the petition, and the amount 
alleged to be due on the settlement therein set forth, were 
admitted. The only breach assigned in the bond was the 
alleged nonpayment of a balance found on Kehr’s settlement 

f Mueller’s accounts ; and as this settlement was held a nul- 
lity by the former decision of this court, it could not avail 
the plaintiff for any purpose. The case stood as though no 
breach whatever had been assigned, and the default could 
only entitle the plaintiff to nominal damages. 

Judgment affirmed; the other judges concurring. 


——+eeo +——_ 


WauittELsey, Appellant, v. BRoHAMMER et al., Respondents. 


1. Quere, whether an action in the nature of an action of debt can be main- 
tained against an heir on the bond of his ancestor. 

2. Where the judgment rendered against the heir in such case is a general 
judgment, it can bind only from the time of the rendition thereof; it will 
not operate by way of relation so as to affect sales of lands descended to the 
heir from such ancestor made in good faith before the rendition of such 
judgment. 


Appeal from St. Louis Land Court. 


This was an action brought to recover possession of a lot 
of ground in the city of St. Louis. The petition sets forth 
substantially that Valentine Finck, formerly of St. Louis 
county, died seized of the premises described in the petition, 
leaving his widow, Johanna Finck, now wife of defendant 
Philip Mueller, his only heir, upon whom said estate descend- 
ed; that said B. Finck, with other persons, executed to the 
State of Missouri, in the penal sum of thirteen thousand 
dollars, as security for Jacob Mueller as administrator of the 
estate of Catherine Mueller, deceased ; that, there having 
been a breach of the condition in said bond, after the decease 
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of Valentine Finck suit was brought upon the same in the 
St. Louis court of common pleas, in the name of the State of 
Missouri, to the use of Adolph Kehr, administrator de bonis 
non of said Catherine Mueller, against said Johanna Finck as 
heir of said Valentine; that said Johanna appeared and de- 
fended the suit and admitted that the lot described in the 
petition descended to her as assets of said Valentine, and that 
on the 6th of January, 1857, judgment was rendered in said 
suit in favor of the plaintiff therein against said Johanna 
Finch as heir of said Valentine Finck, deceased, in the sum 
of thirteen thousand dollars, upon which judgment execu- 
tion issued according to law, by virtue of which, for want of 
sufficient goods and chattels of said Valentine Finck, the said 
real estate was levied upon by the sheriff, and on March 9, 
1857, was sold to the plaintiff in this suit; that the sheriff 
made to him a deed for said land as the real estate of said 
Valentine at the time of his death, which deed passed to 
plaintiff all the right, title and interest in said land which 
Valentine Finck had at the time of his death ; that, during 
the pendency of said suit, Johanna Finck conveyed said prop- 
erty to Joseph Brohammer, who subsequently conveyed it to 
Lorenz Brohammer, who holds it in trust for Johanna, wife 
of Anthony Luis and daughter of Johanna Finck ; that said 
deeds were made upon a merely nominal consideration and 
with the express intent of defrauding the plaintiff in said 
suit, and that no consideration was actually paid for said 
deeds. Plaintiff prayed for a decree setting aside said deeds 
and for possession. 

The defendants admit in their answer that the said prem- 
ises descended to Johanna Finck as stated ; admit the execu- 
tion of the bond and the suit thereon, but deny that said suit 
and proceedings therein are correctly stated by plaintiff; ad- 
mit that Johanna is the wife of the defendant Mueller, and 
state that she married him during the pendency of the suit 
on the bond in the common pleas court and before the ren- 
dition of the judgment; that the execution and sale by the 
sheriff were irregular and void, were nullities, and that plain- 
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tiff acquired no right or interest whatever, under the same, 
in said premises; admit the execution of the two deeds men- 
tioned in the petition, but deny that they were made with 
any fraudulent intent, and insist that they are valid and ope- 
rative against the plaintiff in this suit. 

In the suit in the common pleas court on the bond of 
Mueller judgment was rendered in behalf of the plaintiff 
Kehr, against the defendants Bidlingmaier, Reinhart and 
Johanna Finck for the penalty of the bond—$13,000. This 
was a judgment by default as to Reinhart and Johanna 
Finck. Its date was January 6, 1857. The damages were 
assessed at $8,194.91. In the entry of judgment nothing 
is said as to the judgment being against Johanna as heir of 
Valentine Finck; it is in the common form. The execution 
issued under this judgment recited a judgment against Bid- 
lingmaier, Reinhart ‘ and Johanna Finck, heir of Valentine 
Finck,”’ and commands the sheriff to make the amount “ of 
the goods and chattels and real estate of the said Leonard 
Bidlingmaier, Jacob Reinhart, and which were of said Valen- 
tine Finck at the time of his death.” The sheriff’s deed con- 
veying the real estate in controversy to plaintiff contains the 
statement—interlined before execution in the handwriting of 
plaintiff in the present suit, who was attorney for the plain- 
tiff in the suit in the common pleas-—that “ for want of suffi- 
cient goods and chattels whereon to levy” he did levy upon 
and seize said real estate, describing it as the real estate of 
said Valentine. The property was sold by the sheriff to the 
plaintiff for two hundred and eleven dollars. The value of 
the property at the time of the purchase by plaintiff was not 
less than nine thousand dollars. 

The cause was submitted to the court upon the pleadings 
and exhibits referred to therein and certain agreed state- 
ments of facts. The substance of these is stated above. The 
court refused all the instructions asked on both sides. The 
following are those prayed by the plaintiff: “1. It being 
charged in the petition, and not denied in the answer, that 
the deeds from Johanna Finck to Joseph Brohammer, and 
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from Joseph Brohammer to Lorenz Brohammer, trustee of 
Johanna Luis, the daughter of Johanna Finck, were made 
without any valuable consideration, the said deeds were vol- 
untary and fraudulent as against the plaintiff, a purchaser 
under the judgment and execution mentioned in the sher- 
iff’s deed and petition in this suit. 2. Upon the pleadings 
and evidence in this cause, the plaintiff is entitled to the 
relief prayed for in the petition.” 

The court decided upon the whole evidence that the plain- 
tiff was not entitled to recover, holding that the execution 
and sheriff’s sale and deed passed no title to the plaintiff, as 
the execution did not follow the judgment. 


Whittelsey, for appellant. 


I. The court erred in declaring that the sheriff’s sale passed 
no interest in the land sued for on account of the variance 
between the judgment and the execution. At common law, 
where the heir pleaded riens per descent, and the issue was 
found against him, or upon a judgment by default, the judg- 
ment against the heir was general, and so was the execution. 
(R. C. 1855, p. 786, § 4.) Johanna Finck was sued on ac- 
count of assets real descended. The personal assets would 
have passed to heirs out of the United States. There was 
no error therefore in the writ in its direction to the sheriff to 
make the debt out of the real estate descended. (See 2 
Saund. 7; 29 Car. IL.,c. 8, § 11; R. C. 1855, p. 736; R. C. 
1845, p. 475; R. C. 1835, p. 253; R. C. 1825, p. 369; 7 
Mo. 431; 19 Mo. 650; 14 Vin. 241.) The error or defect 
complained of could not be taken advantage of in this col- 
lateral action. The error in the writ could have been 
amended. The party might have applied to the court to set 
aside the sale and order anew writ. The writ was not void, 
if even voidable. (18 Mo. 29; 16 Mo. 68, 173, 331; Bald. 
C. C. 246; 25 Penn. 102; 11 Mo. 295; 3 Wils. 368; 17 
Mo. 71; 1 Mo. 469; 5 Johns. 92; Cro. El. 188; Cro. Jac. 
289, 280; 4 Cranch, 333; 11 Mo. 188; 4 Bibb, 332; 2 Burr, 
1187; 8 Mo. 257; 10 Pet. 472; 12 Mo. 238; 9 Mo. 722; 8 
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Johns. 361; 1 S. & R. 92; 1 Monr. 94; 5 Monr. 478; 4 
Wend. 4386; 5 Conn. 529; 17 Johns. 167; 13 Johns. 97, 
536; 10 Fost. 318; 2 Swann, 156; 27 Miss. 560; 23 Miss. 
496; 11 Humph. 189; 2 Carter, 309; 5 Engl. 541; 11 
Penn., State, 19.) The rule should be uniform that the sale 
is valid in all collateral cases unless the proceedings be abso- 
lutely void for want of powei in the court or officers. If the 
power exists, the sale should be valid, no matter how defec- 
tive the process. (38 Barb. Ch. 184; 2 Barb. 307; 2 Strob. 
207; 2 Cart. 309; 1 M. & S. 425; 1 Ves. sr. 195; 5 Pet. 
369; R. C. 1855, p. 1254, § 6, 19; 8 Wend. 676; 4 Wend. 
585 ; 5 Cow. 529; 9 Mo. 605; 20 Mo. 447; 18 How. 164; 
4 Pet. 162; 12 Mo. 288; 27 Mo. 438; 6 Ill. 435.) The 
defendants in this suit, who held by conveyances fraudulently 
made, could not object to the variance between the judgment 
and execution. The fact that the purchaser at the sheriff’s 
sale was the attorney in the original suit will not affect the 
validity of the sale, unless it appear that he was guilty of 
some act in pais that made the purchase fraudulent as to the 
judgment debtor. (See 27 Mo. 428; 4 Mich. 205; 11 Johns. 
464; 18 Mo. 29; 17 Mo. 71; 2 Strob. 207; 2 Cart. 309.) 
Tha actual value of the land sold, with the possession and 
title undisputed, compared with the amount bid, can have 
nothing to do with the question in the collateral issue. (23 
Mo. 579.) The court erred in refusing to declare, as prayed, 
that the deeds from Johanna Finck to J. Brohammer and 
from the latter to Lorenz Brohammer, were made without 
valuable consideration and were fraudulent as against the 
plaintiff. It was expressly charged that said deeds were 
made without valuable consideration and with intent to de- 
fraud the plaintiff in the original suit. ‘The facts were not 
denied, but the intent was. This was not sufficient. CR. C. 
1855, p. 1232, § 12, p. 1238,§ 48.) If fraudulent, the plain- 
tiff was entitled to the relief prayed, provided the sheriff’s 
deed passed the title. The court erred in refusing upon the 
pleadings and evidence to give judgment for the plaintiff. 
The deed from Johanna Finck having been made after suit 
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brought and without consideration, the land conveyed was 
still liable to the execution of the judgment. (2 Sand. 7; 
1 Yeats, 238; 20 Johns. 414; 2 Halst. 259; 4 Back. Abr. 
165; 6 Conn. 258; 16 Pet. 63; 5 Coke, 60; 5 Halst. 259; 
2 Pet. 658; R. C. 1845, p. 421, 420, 216; 4 Kent, 419; 3 
Black. Com. 480.) The reversal of the judgment can not 
affect the title passed by the sheriff’s sale and deed. Johanna 
did not prosecute a writ of error. A writ of error is no su- 
persedeas, and does not stay execution except in special cases. 
(R. C. 1855, p. 1297, § 14, 15, p. 1287, § 12,16,17.) All 
proceedings under the judgment were valid until reversal. 
(See R. C. 1855, p. 1282, § 20.) The reversal of a judg- 
ment does not affect the proceedings under it before rever- 
sal. This rule is the same at equity as at law. (See 8 Co. 
96; 1 Cow. 611; 6 Harr. & Jo. 182; 3 Ham. 353; 2 Bibb, 
202, 518; 3 Bac. Abr. Error, M. 3; 1M. & S. 425; 4 Dana, 
98; 4 B. Monr. 262; 3 A. K. Marsh. 253; 16 Mo. 173; 2 
Sch. & Le. 565; 9 Ves. 87; 1 Ves. jr. 565; 1 Murph. 272; 
5 Ohio, 120; 9 Ala. 260; Yelv. 179; Cro. Jac. 246; 2 Salk. 
588; Dyer, 363; 6 Ill. 435; 11 Ill. 519; 8 Mo. 257; 18 
Mo. 29.) That the attorney of plaintiff was the purchaser 
does not avoid the sale, although in equity he might be held 
to have notice of the error, ifany. The attorney purchasing 
is a third person to the execution. (6 Ill. 435; 2 Cart. 
308.) The award of restitution on the reversal could not 
affect the attorney, nor could it affect the plaintiff in a colla- 
teral suit for the land. The remedy must be by motion on 
notice to the plaintiff, or by scire facias, or by bill in equity, 
or suit at law. (6 Pet. 8, 16.) 


Hamilton, for respondents. 


The reversal of the judgment was not a reversal as to Bid- 
lingmaier alone ; it was necessarily a reversal as to all. (Bac. 
Abr. Error, M.1; Carth. 235; 2 Tuck. Com. 325; 19 Mo. 
441; 25 Mo. 78; 25 Mo. 411.) Since then there has been 
a trial below and a dismissal as to Bidlingmaier, and a re- 
covery of nominal damages only against the other defendants. 
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The appellant can not claim the protection allowed to a stran- 
ger or bona fide purchaser coming in under a reversed judg- 
ment. As attorney of record, plaintiff had notice of all errors 
and irregularities. (There must be a subsisting title. (Bac. 
Abr. Error, M. 3, Execution 2; Tidd’s Prac. 1187, 12 Barb. 
83; 11 Ill. 524; 13 id. 486; 8 Ohio, 120; 2 Hill, 633; 1 
Gray, 67; 1 Gilm. 441; 5 id. 444; 6 Pet. 16; 8 Humph. 
410; 11 id. 189; 7 Ala. 484; 18 Ala. 405; 21 id. 343; 2 
Binn. 85; 1 Harr. & Jo. 405; 2 Cow. & Hill’s Notes, 139; 
20 Ill. 276; 29 Pa. 349; 9 Cal. 479; 386 N. H. 486; Yelv. 
179; Dyer, 363 ; Cro. Eliz. 178; Cro. Jac. 246; 8 Co. 96; 
25 Miss. 456; 2 Up. Can. 889.) The execution differed in 
legal effect from the judgment in the original suit, which 
was general against all the defendants personally, not nam- 
ing Johanna Finck in her representative capacity, and was 
without discrimination as between her and the other parties 
as to the mode of its enforcement. Surviving securities be- 
ing joined as co-defendants, a separate judgment against her 
as heir would have been necessary to reach the assets de- 
scended. The judgment as entered was not the result of 
mere clerical omission or misprision, but the court proceeded 
upon the theory of the common law liability of the heir, 
charging her personally with the debt, as the suit was unde- 
fended by her. (Bac. Abr. Heir & Ancestor, 1; Tidd’s Pr. 
938.) The judgment has been reversed and there can be no 
further control over it. How was this judgment to be ex- 
ecuted? A common /fi. fa. against the property of the sev- 
eral defendants alike was the only writ to which the plaintiff 
was entitled. The mandate of the execution, filled up under 
the dictation of the plaintiff, was wholly unauthorized and 
inoperative. It is only when the judgment is against the 
heir as such that the fourth section of the execution law is 
applicable. If not so entered, the ordinary fi. fa. is the only 
and adequate final process. Johanna Finck’s own estate 
could have been levied upon under the judgment. This 
could only be because it was against her personally. The 
judgment could not be both general and special at the elec- 
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tion of the plaintiff in the suit. At the death of the ances- 
tor the heir becomes the owner of the lands by the same right 
which the ancestor himself had when living, and his title can 
only be defeated in one of two modes, either by an order of 
sale under the administration law, or by proceedings institu- 
ted against him by a creditor of the intestate resulting in a 
judgment or decree subjecting said lands to the payment of 
the debts. No such suit can be had against the heir until 
administration closed, and then only in exceptional cases. 
Not until the personalty is exhausted can the realty be 
reached. The heir has a disposing power over the lands. 
The mere pending of a suit does not deprive him of it. His 
deed, though voluntary, is effectual to pass the title. If the 
contingent liability for debts were a lien, and further, if the 
original action had taken the form of a proceeding in rem, it 
would not advance the plaintiff a step. It is the judgment 
which determines whether the proceedings are in rem or in 
personam. ‘This is not the case of a judgment creditor seek- 
ing to discover and subject assets to the payment of the 
debts. The original suit did not result in a condemnation 
and appropriation of this land to the satisfaction of the judg- 
ment, nor was the property levied on as belonging to Johanna 
Finck. For aught that appears there was no necessity for 
resorting to it. It seems to be assumed that the right to 
issue execution directed against the assets in the hands of a 
third party attaches as an incident to a general judgment. 
The heir is no longer liable personally as under the codes of 
1825 and 1835 for omitting to plead. At the common law 
the heir was liable upon a twofold principle, as being bound 
by the deed, and as having assets by descent. Here his lia- 
bility does not depend upon his being named in the obligation, 
and when bound at all, it is as well for debts by simple con- 
tract as for those by specialty. By our law the personalty is 
assets, the realty may become such. Both are placed under 
due course of administration, during which he is protected 
from all process on the part of creditors. Alienation bona 
fide by the heir before suit brought was a defence at common 
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law; but here he, who deals with the heir, whether for value 
or not, and whether suit pending or not, takes with a know- 
ledge of the liability of the lands for the debts, and holds 
subject to them if pursued within a reasonable time. The 
fourth section of the statute of executions is a departure 
from the common law. The common law is rather against 
than in favor of plaintiff. A general judgment did not ope- 
rate by way of relation to the original, except where there 
had been a covinous conveyance by the heir, but bound only 
as in common uses from the time of the judgment given. 
(Bac. Abr. Heir & Ancestor, F.; 2 Show. 186; 14 Vin. Abr. 
246; Rob. on Frauds, 602; 2 Powell on Mort. 601; see 
Tidd’s Pr. 1089; 2 Saund. 7, n. 4; Bingh. on Judgments & 
Executions, 72; Tidd’s Forms, 440, 441.) This case pre- 
sents the novel experiment of an effort to change the opera- 
tion of a judgment from the proper estate of the defendant 
to the land descended from the estate then in the hands of 
third parties, not only without leave of court, but in known 
opposition to its declared views. No doubt Johanna Finck, 
on summary application, could have procured the quashal of 
the writ; these defendants, not having been parties to the 
suit, could not have resorted to such a measure. (4 Wash. 
59; 5 Barb. Ch. 185.) The objection here made amounts to 
a want of power to sell, and these defendants may raise it 
whenever the title acquired at the sheriff’s sale is asserted 
against them. (2 Cush. 38; 11 Ill. 524; 2 Green’s Ch. 
143; 7 Halst. 186; 3 A. K. Marsh. 619; 5 Dana, 278.) 


Scorr, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff to recover the 
possession of a lot of ground in St. Louis, and to set aside 
certain deeds alleged to be fraudulent. Valentine Finck 
and others, as securities for Jacob Mueller, administrator of 
the estate of Catharine Mueller, deceased, executed to the 
State of Missouri a bond in the penalty of thirteen thousand 
dollars, conditioned in pursuance to law. After the execu- 
tion of the bond, and before a breach of the condition thereof, 
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Valentine Finck died, leaving as his heir at law Johanna 
Finck, to whom the lot in controversy descended. A breach 
of the condition of the bond being afterwards made, a suit 
was brought upon it in the name of the State of Missouri, to 
the use of A. Kehr, administrator de bonis non of Catharine 
Mueller, against the other securities, as well as the said Jo- 
hanna Finck as the heir of the said Valentine Finck. There 
was a judgment by default taken against the said Johanna, 
which was afterwards made final. This was a general judg- 
ment for the damages assessed, and there was an award of 
execution for the damages. This judgment was afterwards 
reversed in this court and is reported in 26 Mo. 483. Pend- 
ing the suit on the bond Johanna Finck conveyed the lot in 
dispute to Joseph Brohammer, who conveyed it in trust to 
Lorenz Brohammer for the benefit of a daughter of Johanna 
Finck. These deeds are alleged to be fraudulent, and to 
have been made without any consideration, and there is a 
prayer to have them set aside. On the judgment obtained 
against Johanna Finck as heir, the lot in controversy was 
sold under an execution to the plaintiff, who received a deed 
therefor, which is the foundation of his title. 

There was no oral evidence in the case, and the court, re- 
jecting all the instructions asked by both parties, rendered a 
judgment for the defendant. 

The suit, out of which this action has arisen, is the first 
instance that has fallen under our observation in which an 
action has been brought on the bond of the ancestor against 
his heir. Under the common law system of administering 
descendants’ estates, this was no uncommon thing. But our 
mode of administration is so different from that prevailing at 
the common law, that an action of debt on a bond against 
the heir can not be maintained, if at all, but under peculiar 
circumstances. The provisions in our code of laws, which 
seem to contemplate the existence of the right to maintain 
such an action, were taken through inadvertence from the 
laws of states whose system of administration conformed 
more nearly to the common law. These observations are 
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made, not with a view to found any objection to the plain- 
tiff’s title on the fact that an action was brought on the bond 
of the ancestor against his heir, and that the premises in 
controversy were sold under a judgment obtained in such 
action; but to show that the remedy adopted was an abso- 
lute one, and is entitled to no special favor of the courts, as 
there is no necessity for it, and as it is inapplicable to most 
cases that may arise. So little has this matter been in the 
mind of our legislators, that they have failed to adopt any of 
the English legislation in relation to it. The statute of the 
3d and 4th of William and Mary has never been enacted in 
this state ; so that, in actions of this kind, we are left entirely 
for our guidance to the ancient common law. By that law, 
if the heir aliened in good faith before suit brought, the cred- 
itor could not subject the land aliened to the payment of his 
debt. Lord Coke says: “If an action of debt be brought 
against the heir, and he alieneth, hanging the writ, yet shall 
the land, which he had at the time of the original purchase, 
be charged, for that the action was brought against the heir 
in respect of the land.” (Folio 102, 6.) But we conceive 
that this would depend on the nature of the judgment ob- 
tained against the heir. If the judgment was a special one 
against the land descended, an alienation of it pending the 
writ would not defeat the execution of the creditor. But 
where the judgment was a general one, such as was rendered 
in the action against the heir here, such judgment will not 
operate by way of relation to the original, but binds only in 
common cases from the time of the judgment given. (Gree 
v. Oliver, Carthews, 245-6.) 

There was something said about fraud in the conveyances 
made to those under whom the defendant claims. The peti- 
tion alleged that the conveyances were made without any 
consideration, and with an intent to defraud the plaintiff. 
The defendant denied that the deeds were made with any 
such intent, and insisted that they were valid and operative 
against the plaintiff. The plaintiff offered no evidence in 
support of the allegations of his petition in relation to fraud 
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and the want of a consideration, but on the pleadings asked 
the court to declare that fraud and the want of consideration 
stood confessed. The answer, though not so formal nor so 
full as it might have been, was sufficient to let the plaintiff 
know that his allegations in relation to fraud were not ad- 
mitted. There is nothing in the pleadings which shows that 
the answer was studiously evasive or that it was intended to 
be so. Standing as the answer did, it would have operated 
as a surprise to the defendant, after the evidence had been 
closed, for the court to have declared that it was no denial of 
the plaintiff’s allegations. If the plaintiff relied on the plead- 
ings for proof, he ought to have called upon the court be- 
fore the evidence was closed, that the defendant might have 
amended or introduced his proof. Surely his denial of the 
fraud was sufficient to let in proof that the deed was made 
in good faith and was valid. 
Affirmed. The other judges concur. 


[The plaintiff filed a motion for a rehearing on the ground that he was taken 
by surprise by the decision, inasmuch as it was the understanding of the 
counsel that the considerations mentioned in the deeds from Johanna Finck 
to Joseph Brohammer and from the latter to Lorenz Brohammer had never 
been paid, and that the charges of the petition in this matter were not spe- 
cially denied in the answer because they could not be denied with truth, and 
that the answer was only designed to deny the fraudulent intent of the acts. 
The court, in overruling this motion, gave the following opinion :] 


Scorr, Judge, delivered the opinion of the court. 


Even taking the matter as made by the petition for a re. 
hearing, that the consideration of the deed was the point in 
issue, yet we do not see that the case is helped. If the deed 
was voluntary, it does not follow that it was fraudulent in 
law. The judgment was a general one. It does not appear 
that the defendant was in embarrassed circumstances, or that 
he had not other property sufficient to satisfy the execution. 
None of these facts are stated in the case. 

When a party is endeavoring to obtain an estate worth not 
less than nine thousand dollars for the sum of two hundred 

8—VOL. XXXI. 
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and eleven dollars, and makes a slip in his proceedings, the 
cause of justice is not subserved in permitting him to mend 
his hold. 


Motion for rehearing overruled. The other judges concur. 


St. Louis Pustic Scuoots, Plaintiffs in Error, v. Erskine, 
Defendant in Error. 


1. The map of the village of St. Louis made by Auguste Chouteau, one of 
the reputed founders of said village, about the period of said founding, in 
1764, and placed by him in the office of the United States recorder of land 
titles in the year 1825, having been regarded as a public paper for a long 
period and inventoried as such, is admissible in evidence to show the plan 
upon which the town was laid out. 

2. The fact that during Spanish times a crucifix or “calvary” was erected on 
a lot in the village of St. Louis, that annual processions were made to said 
calvary and ceremonies performed there, that the same was frequented for 
purposes of devotion until after the change of government, that the person 
on whose lot said calvary was erected was directed to remove a fence which 
obstructed the passage of the people thereto for purposes of devotion, would 
not warrant the conclusion that said lot was dedicated to the church, no 
usage or custom of the Spanish government authorizing a dedication in that 
form being shown. 


Error to St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 
Casselberry, for plaintiffs in error. 


I. The instruction given on the matter of dedication was 
erroneous. The act of 1812 did not confirm the lot to the 
Catholic inhabitants as a place of public devotion. If it did 
not, then the school title is good. The Catholic inhabitants 
abandoned the land and removed the cross, and never after- 
wards claimed it. The act of 1812 reserves to the use of 
schools all lots “ which are not rightfully owned or claimed 
by any private individuals.” All property which is not private 
is reserved for the use of schools. Public property is that 
which the whole community own in their collective capacity. 
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Private property is that owned by individuals. The church 
did not form a separate and distinct corporation. By the 
treaty, church property was transferred to the United States 
as public property. The grant to the Schools, therefore, in- 
cluded the land in controversy. It was not claimed by any 
private person. Being used as a place of public devotion, it 
was public property under the former government. The de- 
fendant attempts to deprive the Schools of the property by 
showing that it belonged to the church, and usurps it as his 
own as against the church. If the church were to sue him, 
he would try to make out that the property is vested in the 
Schools. (See Trustees, &c. v. Indiana, 14 How. 269; Cin- 
cinnati v. White’s Lessee, 6 Pet. 431; Kissell v. Schools, 18 
How. 25.) There being no confirmation to Picard or any 
other individual, the lot was confirmed either to the Roman 
Catholic Church or it was reserved for the Schools. It was 
not confirmed to the church. (14 How. 274.) 


Field, for defendant in error. 


I. Chouteau’s map was properly admitted. It was admissi- 
ble to show the general plan upon which the town was laid out, 
the size of the several blocks, and the situation of the streets. 
Its authenticity is unquestioned. (See 2 Amer. State Pa- 
pers, 537; Kissell v. Schools, 16 Mo. 553; Greenl. Ev. § 21, 
142, 145, 570; 6 Pet. 431.) With respect to the calvary, 
two hypotheses are admissible: “1. The land may have been 
used for the purposes of devotion with the consent of Picard 
the proprietor, and in subordination to his title. The cir- 
cumstances well warrant this supposition. Such a use of the 
land only renders the right of Picard to a confirmation by 
the act of June 18, 1812, the more complete; for the pos- 
session by the worshippers was really his possession. Accord- 
ingly, the court below properly gave its third instruction. 
2. The other hypotheses is, that the ground on which the 
calvary stood had been dedicated and set apart to the church 
for the purposes of public devotion, and had been possessed 
by the church for such purposes prior to 1803, and up to 
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1813. If such were the truth, then it is plain that the land 
was confirmed to the church by the act of 1812. The con- 
trolling title, under this aspect of the case, would be in the 
defendant by prescription, against the church under the stat- 
utes of limitations ; the plaintiff would have no title what- 
ever. Consequently, the court below was justified in giving 
its fourth instruction framed to meet this particular view of 
the case.” Some of the most valuable property in St. Louis 
is now held by the Roman Catholic church under a confirm- 
ation by the act of 1812 grounded on a simple dedication 
and user. An example exists in the Cathedral block. 


Scort, Judge, delivered the opinion of the court. 


The first question that arises in this case is the propriety 
of the action of the land court in admitting in evidence the 
plat of the town of St. Louis, placed in the office of the re- 
corder of land titles by Auguste Chouteau in the year 1825, 
The plat was made in 1764, about the period that the village 
of St. Louis was founded. Chouteau is reputed as one of 
the founders of the village. The recorder of land titles, who 
had been in the office since 1837, testified that it was a pub- 
lic paper, and as such had been inventoried. Auguste Chou- 
teau has been dead many years. Mr. Geyer testified that he 
had seen the plat in the recorder’s office several times ; that 
this map was produced in a case he tried for the Schools 
twenty-four or twenty-five years ago. 

When we consider that in matters of public concern tra- 
ditionary evidence is admissible as to boundaries, we are at 
a loss to conceive the ground on which the objection to the 
evidence is based. Chouteau was not the owner of the land 
on which the village was laid out, nor does it appear that he 
had any previous authority to do the act. But his conduct, 
and that of his colleagues, in laying off the town, was sanc- 
tioned and adopted by the Spanish government. For many 
years the map has been placed in the public office, where all 
the papers and documents relating to the early land titles in 
this territory were deposited. It has been exposed to the 
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examination and scrutiny of all, so that its errors might have 
been detected. The map was made at a time and in a man- 
ner which show that its execution could not have been 
prompted by any sinister motive. We know that it has fre- 
quently been used in this court to show the plan and extent 
of the ancient village as originally laid out by its founders. 
For such purposes, when all the circumstances attending this 
map are considered, it is not easy to conceive more satisfac- 
tory evidence of facts of so ancient a date. If authority is 
wanted in support of this view of the subject, it may be found 
in the cases of Morris v. The Lessees of Harmer’s Heirs, 7 
Pet. 560, and the Commonwealth v. Alburger, 1 Whar. 469, 

The defendant claimed the lot in dispute by virtue of the 
act of Congress of June 13, 1812, as having derived title to 
it from those who inhabited, cultivated and possessed it prior 
to the 20th of December, 1803. The plaintiffs claimed un- 
der the same act and the acts of 1824 and 1831, and a desig- 
nation and a setting apart of the lot by the United States 
officers for school purposes. There was much evidence in 
the case in relation to a calvary or cross erected on or near 
the lot immediately after the French revolution by French 
emigrants, among whom was a priest. The evidence in rela- 
tion to the precise locality of the cross, and the length of time 
it was used before it was abandoned, is unsatisfactory and 
also contradictory. The spot on which the cross was raised 
was elevated. The base of the cross was twenty-five feet 
square, made of stone, and was eight or nine feet high. The 
cross was between twelve and twenty feet in heighth, and was 
approached on either side by stone steps. To this cross an- 
nual processions were made by the Catholic inhabitants for 
the purpose of religious exercises. Picard, who was the ori- 
ginal claimant of the lot, a witness says, consented to the 
erection of the cross; and the same witness stated that he 
was ordered by the lieutenant governor to remove his fence 
to make room for the people who annually assembled. The 
spot selected for the erection of the cross was chosen on 
account of its elevation. 
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The defendant gave evidence of the occupation and posses- 
sion of the lot by those under whom he claimed prior to the 
20th of December, 1803 ; also of a partition of the entire lot, 
being a quarter of a block, including the lot in dispute, in 
the year 1815, among the heirs of the original claimant, and 
that three out of the four heirs of Picard made proof of their 
shares of the claim before the recorder of land titles under 
the act of Congress of the 26th of May, 1824, and gave in 
other evidence. The case was tried by the court sitting as a 
jury ; and among other declarations of law, the following was 
made: “If the jury believe that the land in dispute was 
dedicated prior to 1800 by the Spanish lieutenant governor 
for the purpose of public worship; that the Roman Catholic 
Church at St. Louis took possession of the same, erected a 
cross or calvary thereon, and used the same for the purposes 
above mentioned, prior to 1803 and up to 1813, then the 
plaintiffs can not recover.” There was a judgment for the 
defendant. 

The correctness of the foregoing declaration of law was the 
only point argued in the briefs of the plaintiffs. As there 
were other declarations of law on the evidence, on which a 
judgment might have been rendered for the defendant, and 
as the finding was a general one, if the declaration above 
set forth is unwarranted the judgment must be reversed. It 
was very natural that the court should have found that there 
was no appropriation of the lot in dispute for religious pur- 
poses, as the plaintiff did not controvert the fact, but opposed 
the conclusion of law deduced from it. But in the absence 
of all law, usage or custom, we do not understand bow the 
erection of a cross upon the lot was a dedication of it to 
religious purposes, in such sense as would deprive the owner 
of the ground, upon which the erection was made, of his title to 
it. Is a dedication to be inferred from the simple fact, even 
if it was so, that the lieutenant governor ordered the fence 
to be removed which was in the way of the worshippers? 
In all the investigations, which the Spanish titles have un- 
dergone, is an instance to be found in which a claim to land 
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was lost by reason of the erection of a calvary upon it with 
the consent of the owner? For let it be remembered that 
the same witness, who testified to the order of the lieuteant 
governor in relation to the removal of the fence, also stated 
that it was with the consent of Picard. In the case of the 
Carondelet commons, a grant or recognition of the right to 
a common was inferred from the answer of the lieutenant 
governor to a petition for a concession. But in that case 
the petition and answer were in writing and preserved among 
the archives of the government. The use of the lot as a 
place of devotion, if not designed to be temporary, was cer- 
tainly never intended to confer any permanent interest or 
easement in the soil. What has transpired since the cross 
was abandoned shows this. There has been no claim to the 
lot on the part of the Catholic community. None of the wit- 
nesses agree as to the time when the calvary was abandoned 
as a place of worship; nor is there the least evidence that 
since its abandonment the interests of the church have occu- 
pied the attention of any of its members. The Catholic in- 
habitants, who claimed the Cathedral block in the village of 
St. Louis, did not fail to prove their claim before the recor- 
der of land titles under the act of 1824. Had they con- 
ceived that they had any claim to the lot in dispute, would 
not the occasion have reminded them of it, and could there 
at that day be any want of evidence of their having used the 
lot for religious purposes, had they believed that they had a 
right to be confirmed under the act of 1812? The block, 
the claim to which was proved up by the Catholic inhabit- 
ants before the recorder, was marked with a letter on the 
ancient map of the village made by Chouteau and in evi- 
dence in the cause, which showed that by the founder of the 
village it was intended for the church. A hole on the ori- 
ginal map extending over a great portion of that block is the 
cause that the letter can not now be seen, but the circum- 
stances make it certain that the block proved up before the 
recorder by the Catholic inhabitants in 1824 was marked 
with a letter which showed that it was dedicated to the 
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church. According to the plat in the record, how inconve- 
nient was the shape of the lot for the purpose for which it 
.was designed. It is a parallelogram, three or four times as 
long as it was broad. A square or some other figure would 
have been much more appropriate. We have been consider- 
ing the question, whether there was a dedication of the lot, 
and not whether the conduct of Picard and his heirs fur- 
nished any evidence of the abandonment of the lot by them. 
That question is not now before us; it is one for the jury, 
who, from all the facts transpiring before the act of 1812 in 
relation to the occupation and possession of the lot by Picard 
and his heirs, and what occurred after, will determine whe- 
ther Picard or his heirs ever had any intention of abandoning 
any portion of the lot. 

In the absence of any law or usage of the Spanish govern- 
ment which authorized it, we can not say that there was a 
dedication of the property in dispute to the church. The 
circumstances do not warrant so harsh an inference. We 
can see in this record no authentic act of the government 
which shows that any such thing was contemplated. The 
- The use of the property made by the worshippers of the 
Catholic faith was not inconsistent with the claim of Picard 
to the ownership of it. We would not have disturbed this 
judgment but for the declaration of law on which we have 
remarked. 

We are of the opinion that the first instruction asked by 
the plaintiffs might have been given. 

There were some minor points made in the admission of 
evidence during the trial, but as they were not very impor- 
tant and have not been stated in the briefs furnished us, we 
deem it best to pass them over. 

Reversed and remanded. The other judges concur. 
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O’Leary, Respondent, v. Rowan, Appellant. 


1. In an action to recover damages for an assault and battery, where the peti- 
tion is general, containing no allegation of any special damage, the plaintiff 
may give evidence of any damages naturally and necessarily resulting from 
the act complained of; where the damage is consequential, it must be spe- 
cially set forth in the petition. The plaintiff could not recover a doctor’s 
bill, incurred in consequence of the battery, unless such resulting damages 
were specially set forth. 

2. To justify an assault on the ground that it was made in repelling an attack, 
it must appear that the force used was necessary to repel such attack and 
was appropriate in kind and suitable in degree. 


Appeal from St. Frangois Circuit Court. 


This was an action for an assault and battery. The peti- 
tion charges that the defendant on the 6th of May, 1858, 
assaulted and beat plaintiff with a rock, and assaulted and 
cut plaintiff with a knife, and inflicted divers wounds and 
bruises with said rock and knife in and upon the head, arms 
and side of plaintiff, by which plaintiff was damaged five 
hundred dollars. The defendant’s answer was a general 
denial of all the allegations of the petition. 

The court, of its own motion, instructed the jury as fol- 
lows: “1. If the jury find that the defendant wantonly and 
without sufficient cause committed the assault and battery 
on the plaintiff, they will find for the plaintiff such damages 
as, under all the circumstances, they may think proper ; and 
in estimating the damages they may take into consideration 
the pain, sufferings, mental anguish and wounded feelings of 
the plaintiff in consequence of such assault. 2. If the jury 
find that the defendant committed the assault and battery 
complained of, the plaintiff is entitled to his verdict, unless 
defendant, by evidence on his part, or from the evidence in- 
troduced by the plaintiff, has shown and satisfied the jury 
that the assault was made by the defendant in self-defence or 
in lawfully repelling the attack made upon him by the plain- 
tiff, 38. If from the evidence in the cause the jury find that 
the attack was first made on the defendant by the plaintiff, 
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and that in resisting the attack the defendant used no more 
force than was necessary to repel it, and place himself out 
of danger, they will find their verdict for the defendant.” 

The court refused the following instructions asked by de- 
fendant: “1. If the jury find from the evidence that the 
plaintiff assaulted the defendant, and that the injury inflicted 
upon the plaintiff was done by defendant in defending him- 
self against such assault, then the plaintiff is not entitled 
to recover, and in such case the burden of proof devolves 
upon the plaintiff to show that the defendant made the first 
assault. 2. If the jury find from the evidence that the as- 
sault of the defendant upon the plaintiff was sought for and 
brought on by the plaintiff himself, then he is not entitled to 
recover, and in such case the jury will find for the defen- 
dant. 8. Unless the jury find from the evidence that the 
wounds inflicted upon the plaintiff was done by defendant 
maliciously and without any sufficient cause or provocation, 
they can not find [exemplary] damages from the circum- 
stances of the case in this proceeding.” 


Carter, for appellant. 


I. The court erred in overruling the defendant’s applica- 
tion for a change of venue ; so in overruling the motion for 
a continuance ; also in refusing the instructions asked by the 
defendant. The second instruction asked should have been 
given. The third lays down a correct rule with respect to 
vindictive or exemplary damages. The instructions given 
did not place the law fairly before the jury. 


Beal, for respondent. 


I. The court properly refused the instructions asked. (See 
27 Mo. 26, 32; 15 Mo. 62, 8359; 10 Mo. 600, 468, 507.) 


EwinG, Judge, delivered the opinion of the court. 


This was an action of trespass for an assault and battery 
upon the person of the plaintiff. The declaration is general, 
containing no allegation of any special damage ; nor does it 
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state that the wounding, bruising, &c., was followed by any 
articular ill-consequences. 

The bill of exceptions shows that on the trial of the cause 
the plaintiff introduced the physician who attended him in 
consequence of the injury, who, after testifying as to the 
nature and appearance, &c., of the wounds occasioned by the 
battery, was asked by the plaintiff as to the amount of his 
bill for attention and services, to which defendant objected ; 
but the objection was overruled, and the evidence allowed to 
go to the jury. Was this evidence admissible upon the alle- 
gation of the petition? We think not. 

In actions of this kind it is not necessary to make any 
special averment of matters which are the legal and natural 
consequences of the tortious act, for these the wrongdoer is 
presumed to anticipate, and can not therefore be taken by 
surprise in proof of them. The plaintiff may, therefore, un- 
der the usual allegation of assault and battery, give evidence 
of any damages naturally and necessarily resulting from 
the act complained of; for in such cases the law implies the 
damage. But where the damage is not thus directly con- 
nected with the act, or is consequential, as it is sometimes 
termed, then there is no such legal implication, and it must 
be specially laid in the petition. (See 2 Greenl. Ev. § 89; 
1 Chitty Pl. 44.) As to the common law forms of declara- 
tions in such actions, see 2 Chitty Pl. 856. 

The answer of the defendant is a denial of the battery ; 
he does not justify under the plea of son assault desmene. 
Under such a plea the defendant must show that the plain- 
tiff committed the first assault, and that what was done by 
him was thereupon done in necessary defence of his own 
person. (2 Greenl. Ev. § 96.) The first instruction asked 
by the defendant was therefore wrong. The second is also 
erroneous ; for if the assault was made by the defendant in 
repelling the plaintiff’s attack, he was not therefore justified, 
unless the force used by him was necessary to repel it and 
was appropriate in kind and suitable in degree. (2 Mete. 
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23.) The third submits a question of law to the jury, and 
was properly refused. 

The instructions given by the court on its own motion 
presented the law correctly to the jury. 

As the case goes back, it is necessary to notice the points 
made upon the application for a change of venue and a con- 
tinuance. 

Judgment reversed and the cause remanded; the other 
judges concurring. 


THE State, Respondent, v. Smitu, Appellant. 


1. In an indictment for the fraudulent and felonious uttering, publishing and 
selling of a counterfeit bank note, it is not necessary to describe said note 
specifically ; (R. C. 1855, p. 1178, § 31;) where, however, the said note is 
described specifically, the proof must conform to the allegations. 


Appeal from Iron Circuit Court. 


This was an indictment for the fraudulent, felonious and 
false uttering, publishing and selling of a counterfeit bank 
note purporting to have been issued by the Southern Bank 
of St. Louis. The note was set forth in the indictment. In 
the description in the indictment the president of the bank 
was Jas. T. Watson. According to the proof made the pres- 
ident’s name was Jas. J. Watson. 


Fox, for appellant. 


Gale, for respondent. 
Ewine, Judge, delivered the opinion of the court. 


On the trial of this cause the circuit attorney read in evi- 
dence, in support of the charge, a bank bill which differed 
from that set out in the indictment in the initial letter of the 
middle name of the president of the bank, and this is one of 
the errors assigned. 














OCTOBER TERM, 1860. 121 





State, to use of Cochran, v. Scott. 








It was unnecessary for the pleader to have described the 
bill so minutely in the indictment as he did; (R. C. 1855, 
p. 1178, art. 6, § 31;) but having done so, and professing as 
he does to set it out according to its tenor, he will be held to 
strict proof. Where the matter of a written instrument is 
introduced into the pleading, so as to imply that a correct 
recital is intended, very slight discrepancies between the in- 
strument set out and that produced in evidence are fatal. 
(2 Rus. on Cr. 797; 2 East P. C. —-.) And especially 
when the variance relates to an allegation descriptive of that 
which is material, as was the middle name or the initial let- 
ter of the middle name of the officer of the bank. (King v. 
Clark, 7 Mo. 271; Izetters v. State, 7 Ind. 660.) 

As for this reason the judgment will be reversed, it is 
unnecessary to notice other points in the bill of exceptions. 
Judgment reversed ; the other judges concurring. 



















THE STATE, TO USE OF CocuRAN, Respondent, v. Scott e¢ al., 
Appellants. 










1. Where the existence of a judgment is at issue, it must be proved by the 
production of the record or an authenticated copy; where, however, the 
judgment itself is not at issue—as where the assignment of a judgment is 
proved to be the consideration of a sale of goods—the production of the 

record or an authenticated copy is not necessary. 








Appeal from St. Louis Court of Common Pleas. 









Scott and Dunn, two of the defendants, sued one Hives and 
recovered judgment. Execution was issued and levied upon 
certain goods as the property of said Hives. Said goods were 
claimed by plaintiff, and an indemnification bond was given 
to plaintiff Cochran as claimant. Said goods were then sold. 
This suit is brought on said bond. The defendants set up 
that said goods were fraudulently conveyed to Cochran by 
Hives. Hives was introduced as a witness. He testified 
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that a portion of the consideration of said sale to Cochran 
was a judgment against him, Hives, that had been assigned 
to Cochran. The court refused to instruct the jury that 
there was no evidence in the case showing a judgment 
against Hives. The jury found for plaintiff. One of the 
grounds of the motion for a new trial on the part of the 
defendant was surprise with respect to the judgment. 


Gray, for appellants. 


I. The judgment spoken of should have been produced. 
There was no legal evidence of its existence. The court 
erred in giving and refusing instructions. The court should 
have granted a new trial on the ground of surprise. 


H. N. Hart, for respondent. 


I. The case was submitted to the jury on proper instruc- 
tions. 


Scott, Judge, delivered the opinion of the court. 


The only question in this case is as to the evidence of the 
judgment of which the witness spoke. Timothy Hives testi- 
fied that he sold goods to Cochran, and amongst other things 
received in payment for them was a judgment obtained 
against him in New York, and which had been assigned to 
Cochran. On this the defendants moved to instruct the jury 
that there was no legal evidence of any judgment against 
Timothy Hives. This instruction was refused and exceptions 
were taken. 

When it is necessary to prove a judgment, it must be done 
by the production of the record or an authenticated copy of 
it. Here there was no necessity for producing the judgment. 
The question was as to the consideration received by the 
witness for the goods sold. The witness acknowledged an 
indebtedness to the purchaser by judgment, and says the 
taking in that judgment was part of the consideration for the 
goods. As the witness acknowledged an indebtedness to the 
purchaser, that was sufficient. If the jury believed the wit- 
ness, that was evidence enough to sustain a verdict. 
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As to the affidavit in relation to the surprise caused by the 
witness testifying to the existence of the judgment, it is sin- 
gular the defendants did not use some means to obtain sight 
of the judgment which the witness said he had in his posses- 
sion. Affirmed. The other judges concur. 


WALKER v. STODDARD CIRCUIT JUDGE. 


1. A judge would not be required by the supreme court to sign as a bill of 
exceptions a document containing neither the testimony nor the motions 
made and overruled, but simply calling for their insertion therein. 


Application for a Mandamus. 


The facts in this case sufficiently appear in the opinion of 
the court. 


Tyrrell, for Walker. 
Scort, Judge, delivered the opinion of the court. 


This is a petition to compel the judge of the circuit court 
of Stoddard county [to sign a bill of exceptions]. Without 
inquiring at this time in relation to the power of this court 
over the subject of the petition, it will be sufficient to observe 
that annexed to the petition for a mandamus is a copy of 
the bill of exceptions, which the judge was required to sign. 
The signing of such an instrument would avail the party 
nothing. Such a bill of exceptions would avail in this court 
no more than a piece of blank paper. Instead of setting 
out the evidence to be preserved in the bill of exceptions, 
there is this memorandum: ‘Here insert testimony.” In- 
stead of setting out the motions for a new trial and in arrest 
of judgment, there is the following note: ‘ Here insert mo- 
tion.” It is obvious that nothing can be gained by signing 
such a bill of exceptions, as it is nothing more than a skel- 
eton. Motion for a mandamus overruled. The other judges 
concur. 
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WHISLER, Respondent, v. Brace, Appellant. 


1. A. on the 22d of August, 1850, executed his non-negotiable promissory 
note to B. for one hundred and six dollars, payable six months after date. 
B. on the 25th of August, 1850, assigned said note to C. by the following 
endorsement : “ For value received, I assign the within note to C. |Signed] 
B.” The consideration of the assignment was a horse of the value of 
eighty dollars. At the date of the assignment A. was and since has been 
insolvent. Held, that the measure of damages in a suit by the assignee 
against the assignor is the consideration paid for the assignment with in- 
terest from the date of the assignment; that, the maker being insolvent at 
the date of the assignment, the cause of action accrued against the assignor 
from that date ; that such cause of action would be barred by limitation in 
five years. 


Appeal from St. Louis Law Commissioner’s Court. 


The facts sufficiently appear in the opinion of the court. 
Hayden, for appellant. 


I. The action was not upon the note itself but upon the 
assignment. It was not a direct promise to pay money but 
an implied undertaking by the assignor to pay if the maker 
did not, provided due diligence be used by the assignees in 
coercing or trying to coerce payment from the maker. 
(Stone v. Corbitt, 20 Mo. 853.) The statute of limitations 
was therefore well pleaded, and was a bar to this action. 
The defendant being liable only as assignor, and in no event 
liable till the insolvency of the maker and the assignee’s due 
diligence was shown, it was error to allow interest from the 
date of the assignment. 


Decker 5; Voorhis, for respondent. 


I. The cause of action on the note and assignment accrued 
on the 25th or 26th of February, 1851. The statute of lim- 
itations was no bar. The action was upon a writing for the 
payment of money. The fact that the writing, by construc- 
tion of law, has a condition attached to it does not change 
the substance of the thing or act he undertakes to do. The 
case of Stone v. Corbitt, 20 Mo. 353, is not in point. There 
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it was a question of amount as fixing the jurisdiction of the 
justice. There is no question made as to the diligence of the 
assignee. The court found as a question of fact that he had 
used due diligence. The maker of the note is both insolvent 
and a nonresident. (R. C. 1855, p. 323, §6.) The court 
properly allowed interest on the value of the consideration 
of the assignment from the date of its payment. (11 Mo. 
616; 23 Mo. 487.) 


Scott, Judge, delivered the opinion of the court. 


Charles Walker, on the 22d of August, 1850, executed his 
promissory note to A. G. Bragg for one hundred and six dol- 
lars, payable six months after date. The note was a non- 
negotiable one, and on the 25th August following it, for value 
received, was assigned to the plaintiff Whisler. The petition 
alleges that Walker was at the date of the assignment, and 


ever since has been, insolvent. This suit was by the assignee 
against the assignor. The consideration for the assignment 
was a horse worth eighty dollars. There was a judgment 
for the plaintiff. 

Two questions were raised on the trial. 1st. Whether 
interest was allowable on the value of the consideration re- 
ceived. 2d. Whether the limitation of five years barred the 
action. 

In the states where paper of the character of that which 
we are now considering is made assignable, and the assignee 
is permitted to sue in his own name, it is well settled that if 
the assignee brings suit against the maker and fails to make 
the debt, he has a recourse against the assignor, and the 
measure of damages in such action is the consideration paid 
for the assigned note with interest from the date of the as- 
signment. (Davis v. Harrison, 2 J. J. Marsh. —; Oldham 
v. Turner, 3 B. Mon. 67; Elliot, v. Threlkeld, 16 B. Mon. 
343.) 

As to the question arising on the statute of limitations: 
The first and second sections of the second article of the act 

9—VOL. XXXI. 
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prescribing the terms for bringing actions (and similar pro- 
visions are contained in the act of 1849) directs that actions 
upon any writing, whether sealed or unsealed, for the pay- 
ment of money or property, shall be commenced within 
ten years after the causes of action shall have accrued. The 
assignment is in these words: “ For value received, I assign 
the within note to John Whisler. [Signed] A. G. Bragg.” 
Can this be said to be a note in writing for the payment of 
money or property? If the assignor was liable to the assignee 
for the face of the note, it might with some plausibility be 
maintained that it was such a note, for then there would be 
some certainty as to the terms of the contract. But in Ken- 
tucky, whence we derive our statute concerning the assign- 
ment of bonds and notes, it has been held that in an action 
by the assignee against the assignor the consideration for the 
- transfer of the note must be stated, as the value of that con- 
sideration with interest is the measure of the recovery in such 
actions. (Duncan v. Littell, 2 Bibb, 424; Elliot v. Threl- 
keld, 16 B. Mon. 343.) Accordingly, the plaintiff, in his 
petition, has set out the consideration he paid for the note, 
which was property. The assignment of itself does not give 
or evidence a cause of action against the assignor. It is 
not made with any such view. Its object is to pass the title 
to the instrument. After that is done, then upon an extrin- 
sic fact the cause of action arises. The assignment of the 
note is only the inducement to the action. But if the as- 
signment is a contract, how can it be said to be in writing, 
when the most important part of it rests in parol. It is 
neither a contract for the payment of money nor of prop- 
erty ; but, from the fact that the assignment has been made 
and the occurrence of other events, a right has accrued to 
recover damages that can only be ascertained by first finding 
out the consideration that was given for the transfer of the 
note. 

The plaintiff in his petition alleged that the maker of the 
note was insolvent at the time of the assignment and has 
continued so; if that be the case, then the cause of action 
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under our statute accrued from the date of the assignment, 
and as more than five years had elapsed from that time till 
the bringing of the action the plaintiff is barred. 


Reversed and remanded. The other judges concur. 


—- --4&6o-———- 


JupGceE, Appellant, v. LecLairr, Respondent. 


1. Where a contract is by parol, it is the province of the jury to ascertain its 
terms; the determination of the legal effect of such contract, when its terms 
and their meaning are ascertained and fixed by the jury, is for the court. 


Appeal from St. Charles Circuit Court. 


It is deemed unnecessary to set forth the facts more fully 
than they appear in the opinion of the court. 


Lewis & Alexander, for appellant. 


Hinman, for respondent. 
Scott, Judge, delivered the opinion of the court. 


This was an action of replevin for a horse. On the evi- 
dence in the record (it being all oral) as to the contract be- 
tween the parties to the sale, the court should have instructed 
the jury that it was their province to ascertain what was the 
contract between them. If it was the intention that the 
property in the horse should pass presently, and afterwards a 
note with security was to be given for the price, they would 
find for the defendant; but if they believe that it was the 
intention of the parties that the property in the horse should 
should not pass until a note with security was given, they 
would find for the plaintiff. The law is well settled that 
where the terms of a contract are to be ascertained from the 
oral evidence of witnesses, it is the province of the jury to 
determine from the evidence what is the contract. (Islay v. 
Stewart, 4 Dev. & Bat. 160.) 

The evidence, as it appears in the record, of the plaintiff’s 
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abandonment of his right to the horse was too slight to be 
submitted to a jury. It is not intended by this to prevent 
the parties from going into that matter on another trial. We 
only say that the evidence is weak as it appears in the re- 
cord. As the court went into the evidence in relation to the 
suit in the justice’s court, why was not all of it stated in the 
record? If there was a compromise of the suit in the jus- 
tice’s court, why were not the terms of it proved, if the evi- 
dence was deemed material ? 

The other judges concurring, the judgment is reversed 
and the cause remanded. 


Bett et al., Appellants, v. Goopr, Respondent. 


1. Where a contract is by parol, it is for the jury to determine as a question 
of fact the terms used and their meaning, if obscure, or equivocal or sus- 
ceptible of explanation from extrinsic evidence ; the effect of such agree- 
ment, when its terms are given and their meaning fixed, is a question of 
law for the court. 

2. Instructions calculated to mislead, by reason of being equivocal or am- 
biguous, are erroneous. 


Appeal from St. Louis Circuit Court. 


It is deemed unnecessary to set forth the facts in evidence 
more fully than they appear in the opinion of the court. 
The court, of its own motion, gave the following instruction: 
“If the jury find that the defendant employed plaintiffs in 
the capacity of real estate agents to sell land for him, and 
that they effected a sale thereof agreeably to such employ- 
ment, and that there was no special agreement as to the com- 
pensation they in that behalf rendered, then the plaintiffs are 
entitled to recover a reasonable compensation for such ser- 
vices. But if the jury find that there was a special contin- 
uous contract made between plaintiffs and defendant concern- 
ing such sale, and that one of the conditions of such contract 
was that plaintiffs should sell the land for a sufficient price 
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to reimburse the defendant for the costs and expenses he had 
incurred concerning the land and to pay them for their ser- 
vices, then, in order for the plaintiffs to recover in this suit, 
the jury should believe from the evidence that the land sold 
for a sufficient sum to reimburse defendant for his said costs 
and expenses and to compensate plaintiffs; and if the sale 
was made under a contract with such a condition, the jury 
should find for the defendant, unless they believe that the 
land sold for a sufficient sum to reimburse defendants and to 
plaintiffs their compensation ; and the burden of proving that 
plaintiffs have performed the conditions of such a special con- 
tract devolves upon the plaintiffs to entitle them to recover.” 


H. N. Hart, for appellants. 


I. The court erred in giving the instruction given on its 
own motion. Neither the contract set up nor the evidence 
authorized the instruction. The contract set up as well as 
that proved was evidently for the costs and expenses of the 
sale. That propounded by the court was one for indemnity 
for the costs and expenses incurred concerning the property, 
without regard to time or ownership. (Harrison v. Cache- 
lin, 27 Mo. 26.) The court had no right to comment upon 
a supposititious contract not in evidence. The legal import 
of the words used was for the court to expound. (26 Mo. 
398, 894; 4 Mo. 106; 8 Mo. 224; 21 Mo. 405; 25 Mo. 335.) 


Cates, for respondent. 


I. The evidence sustained the verdict. The court properly 
instructed the jury. 


NaPTon, Judge, delivered the opinion of the court. 


Judge Gaston observed, in the case of Young v. Jeffries, 4 
Dev. & Batt. 220, that ‘“ where a contract is by parol, the 
terms of the agreement are of course a matter of fact, and if 
those terms be obscure or equivocal, or are susceptible of 
explanation from extrinsic evidence, it is for the jury to find 
also the meaning of the terms employed ; that the effect of a 








































ST. LOUIS. 


Belt v. Goode. 











parol agreement, when its terms are given and their meaning 
fixed, is as much a question of law as the construction of a 
written instrument.” 

The question in this case was purely one of fact. The 
plaintiffs were employed by the defendant to sell a lot of 
ground, which he had purchased a short time before, upon a 
special agreement as to their compensation. The lot had 
been purchased by the plaintiff for one hundred thousand 
dollars, but previously to its purchase he had leased it from 
the owner at a rent of six thousand dollars per annum, and 
his losses on this lease, during the three years he held it, 
amounted to a considerable sum, estimated by a witness at 
thirty thousand dollars. The proceeds of the sale made by 
the plaintiffs were $122,705. The only question is as to the 
terms and meaning of the special contract, whether the com- 
pensation of the plaintiffs was made conditional on being 
reimbursed by the proceeds for the cost and expenses incur- 
red both in the purchase and in the lease, or whether the 
indemnity was to extend only to the cost and expenses in- 
curred in the purchase. If the former was the understand- 
ing of the parties, it is clear that the plaintiffs were not enti- 
tled to recover; but if the latter, they were. This was a 
question for the jury. 

The objection to the instruction given by the court is, that 
its language is equivocal. There is an ambiguity in the 
terms of the instruction, which speak of “ the costs and 
expenses incurred concerning the land.” This may -nean 
either the cost and expenses incurred in the purchase or in 
the lease, or in both. It is easy to put the question to the 
jury in such a way as to leave no doubt as to the subject for 
their inquiry; and as the jury may have been misled by the 
instruction alluded to, we shall remand the case for another 
trial. Judgment reversed. 
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CALDWELL, Respondent, v. Garner, Appellant. 


1. What constitutes a delivery of personal property must depend very much 
on the particular character of the property and the circumstances attending 
the alleged delivery. 

2. An instrument in writing purporting to be a present transfer of personal 
property operates, prima facie, as a complete transfer thereof from the day 
of its date. 

3. Declarations made by an agent after the expiration of his agency are not 
admissible in evidence as such; they could constitute no part of the res 
geste. 

4. Quere, what is the construction to be given to the second clause of the sixth 
section of the act concerning witnesses disqualifying assignors of accounts, 
judgments or things in action from testifying concerning facts occurring 
anterior to the assignment, and rendering grantors, vendors or assignors in 
deeds, instruments in writing affecting property, incompetent as witnesses 
to alter, change or qualify the proper effect and operation of the words and 
terms of such deed, instrument or writing ? 


Appeal from Marion Circuit Court. 


This was an action to recover the value of certain railroad 
ties that had been levied on by the defendant under a writ 
of attachment as the property of one Broad. Said ties are 
claimed by the plaintiff to have been his at the time of the 
levy, by virtue of a sale and delivery to him by one Taylor 
as agent of said Broad. The plaintiff Caldwell and one 
White, in January, 1857, sold to Broad all the trees suitable 
for tie-timber on a certain piece of land, at the rate of four 
dollars per acre, payment to be made on the Ist of March, 
i857. On the 27th of February, 1857, said Broad, by Tay- 
lor as his agent, executed an instrument in writing by which 
he delivered to said Caldwell all the ties, to be held as his 
property till the above contract for their payment should be 
satisfied in full. On the 3d of March, 1857, said ties were 
levied on as the property of said Broad under a writ of at- 
tachment issued February 26, 1857, at the instance of the 
defendant Garner. They were sold under the order of the 
court as the property of said Broad. At the trial, White was 
called as a witness in behalf of plaintiff. The defendant ob- 
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jected to his testifying on the gronnd that he was interested 
in the contract. He testified that on a settlement with Cald- 
well before February 27, 1857, he had transferred to plaintiff 
his interest in the claim against Broad. This was not by 
writing. The court permitted him to testify. He identified 
the ties levied on by the sheriff as those conveyed by Taylor 
as agent of Broad to plaintiff. 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions: “1. The admission of Broad, by his agent 
Taylor, in the instrument of writing, that the property or 
ties were then delivered to plaintiff is evidence against defen- 
dant of such delivery, and may be considered by the jury 
if they find from the evidence that said Taylor was author- 
ized to make such delivery. 2. If the jury find from the 
evidence that before the attachment was levied Lewis Broad 
delivered the ties in dispute to the plaintiff under a contract 
that plaintiff should hold said ties until his (plaintiff’s) debt 
was paid, and that after said ties were so delivered the writ 
of attachment was by the direction of defendant levied on 
said ties, they ought to find for the plaintiff.” 

The court, at the instance of the defendant, gave the fol- 
lowing instruction: “ The recital of delivery in the instru- 
ment of writing purporting to have been executed by Taylor 
as the agent of Lewis Broad is not conclusive proof of an 
actual delivery; and unless the jury believe from the evi- 
dence that Taylor was the agent of Broad to deliver the ties, 
and that he did actually deliver them in pursuance of the 
terms of the instrument, they will find a verdict for the 
defendant.” 

The following instructions asked by defendant were refus- 
ed: “1. On the delivery of the attachment to the sheriff on 
the 26th of February, a lien attached from that time upon 
the property of Broad. 2. The date of the instrument from 
the agent of Broad, conveying to Caldwell, is not prima facie 
evidence of the fact of delivery on the date stated in the in- 
strument, but the fact of delivery thereof must be proved by 
testimony satisfactory to the jury to have been before the 
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time of the levy by the sheriff. 8. There is no proof that 
the property was delivered to plaintiff by Broad’s agent to 
warrant a verdict for plaintiff. 4. The assignment of the 
interest of White to plaintiff in the contract must have been 
in writing to enable plaintiff to sue in his own name.” The 
jury were instructed as to the measure of damages. 


Pratt & Mc Cabe, for appellant. 


I. The only proof of sale and delivery before the levy was 
the date of the instrument signed by Taylor. Delivery was 
essential. Broad’s contract was to pay for the ties on the 
1st of March, 1857. The date is not prima facie evidence 
that the instrument was made at the time of its date. (2 
Stark. Ev. 147; Mood. & Mal. 270.) White was not a com- 
petent witness. The mere verbal transfer of his interest to 
Caldwell was not sufficient. The first instruction given for 
plaintiff was erroneous. The assertion in the instrument that 
the ties were delivered is no evidence of a delivery in fact. So 
the second instruction. The date of the instrument was not 
evidence of the fact of delivery. The court erred in refus- 
ing the second instruction asked. The assignment should 
have been in writing. It was an interest arising out of realty. 
The levy of the attachment is binding. The declaration of 
Taylor showed that on the 8d of March he had not then 
conveyed and that the instrument was ante-dated. 


Dryden & Lipscomb, for respondent. 


I. The instructions given presented the law of the case 
fairly to the jury. The possession of a writing is prima facie 
evidence of its delivery at its date. (14 Pet. 322; 6 Pet. 
124; 4 Hast, 477; 5 B. & Ad. 902.) The instructions of 
the defendant were properly refused. The lien of an attach- 
ment attaches only from the levy. It was Caldwell’s posses- 
sion and not White’s that was invaded. The declarations of 
Taylor were properly rejected. (2 Stark. Ev. 84, 35; 1 
Greenl. Ev. § 118, 114.) 
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NapTon, Judge, delivered the opinion of the court. 


What constitutes a delivery of personal property must ne- 
cessarily depend very much on the particular character of 
the property and the circumstances attending the alleged 
delivery. In this case the property consisted of railroad ties, 
cut upon the plaintiff’s land, and the transfer attempted to 
be proved was from the party who had cut the timber and 
had not paid for it, and was for the avowed purpose of secur- 
ing the plaintiff in his claim growing out of this transaction. 
The ties were still on the plaintiff’s land when the sale or 
pledge toook place. The date of the paper, purporting to 
deliver the cross-ties to plaintiff for the purpose of holding 
them until his claim for the timber was paid, was the 27th 
of February, 1857, one day after the issue of the attachment 
sued out by the defendant in this case, but several days pre- 
vious to its levy. If the transaction was bona fide, we do not 
see what ground the attaching creditor has to stand on. 

The only dispute was as to an actual delivery. It is diffi- 
cult to see what additional acts on the part of the vendor or 
vendee could be necessary to complete the sale or pledge 
evidenced by the writing in this case. Caldwell, the plain- 
tiff, was the owner of the land where the cross-ties were cut 
and lying; and although, by the terms of his contract with 
the party who had cut down the timber, payment was not 
due till the 1st of March, nothing could be more natural or 
proper than for this party to be willing to secure this debt by 
leaving the ties with the owner of the land from whose tim- 
ber they were made. Such a transaction has no semblance 
of fraud about it. What creditor could have a higher claim 
upon this property than the one whose claim grew out of the 
transfer of the property itself? There was no lien; but if a 
debtor under such circumstances sees proper to secure his 
vendor and creditor, it can not be pretended that any sus- 
picion of fraud ought to be entertained. 

There being then no appearance of fraud, what change of 
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possession could be effected in the property to make a deliv- 
ery? The property was already on the plaintiff’s land, and, 
so far as we can see, capable of being quite as conveniently 
disposed of there as by hauling it to some other point. What 
other possession could be taken of two thousand railroad 
ties lying in the woods where they were cut ? 

The question of delivery was disposed of by the jury under 
instructions to which no objections are perceived. The paper 
signed by Taylor was prima facie executed at its date, and 
was at least prima facie evidence of a complete transfer, 
effectual against a subsequent levy under an attachment. 
There was no circumstance in evidence to throw any doubt 
over its actual execution on the day it bore date. There was, 
it is true, an offer to prove declarations of Taylor, on the day 
of the levy, to the effect that he had never transferred the 
ties to the plaintiff, but those declarations were clearly incom- 
petent. Taylor was a competent witness, and upon what 
principle could his declarations be used? His acts, and per- 
haps his declarations, whilst acting as agent, would be com- 
petent against his principal ; but how could his declarations, 
made after his agency expired, be any evidence, even against 
his principal, much more against this plaintiff? They could 
constitute no part of the res geste; they would be mere de- 
clarations of a third person, not a party to the suit, or acting 
as agent of a party. Taylor should have been called, if any 
information was desired from him concerning the date of the 
paper executed by him as agent. 

Whether White was a competent witness for plaintiff as to 
the identity of the logs or ties is a question which, so far as 
the merits of this case are concerned, is obviously immate- 
rial. The identity of the ties was well established by other 
proof. There was, in truth, no dispute at the trial on this 
point. 

The statute contains a provision that disqualifies an as- 
signor from testifying concerning facts occurring anterior to 
the assignment, and does not permit him to give any evidence 
which might have a tendency to destroy or qualify in any 


































































ST. LOUIS. 





Young v. Bircher. 





way the effect of the written instrument by which he has 
passed a title to property. (R. C. 1855, p. 1578.) We sup- 
pose there was no intention in this provision to prohibit the 
assignor from proving the fact of the assignment itself. Such 
proof does not come in conflict with the letter or the spirit 
of this provision. The latter part of the clause is a mere 
codification of an established principle in the law of evidence ; 
the first part presents some difficulty in determining to what 
class of facts the prohibition was intended to extend. The 
object of the clause is not very clear. Some facts have no 
relation to time. There may be a period at which the know- 
ledge of them is obtained by the witness, but the facts them- 
selves are independent of time. Was it designed to preclude 
the witness from speaking of such facts? If not, what was 
the motive for prohibiting the assignor from testifying to 
occurrences which had passed away and were ended, if at 
the time of his examination he had ceased to have any inter- 
est in the matter? If they were of a character to affect the 
wghts of his vendee, the latter part of the clause excludes 
them; but if they were not of this nature, the object of ex- 
cluding them is not very perceptible. 
Judgment affirmed. The other judges concur. 


Youne, Plaintiff in Error, v. Brrcuer, Defendant in Error. 


1. A party to a judgment, who procures the issuance and levy of an execu- 
tion thereunder, derives no protection from such judgment in the matter 
of such levy, where the judgment is afterwards vacated for irregularity. 

2. Where courts have a discretion in the setting aside of judgments, they 
may impose such conditions and restrictions as the circumstances will 
warrant. 


Error to St. Louis Land Court. 


The plaintiff seeks in this action to recover damages for 
an alleged wrongful and malicious expulsion of plaintiff by 
defendant from certain premises. The plaintiff sets forth 
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that on the 4th of February, 1852, he leased certain prem- 
ises from the defendant for a term of four years ; that on the 
94th of February, 1855, the defendant unlawfully and mali- 
ciously ejected and expelled plaintiff from said premises. It 
appears from the evidence adduced that the defendant Bircher 
instituted proceedings before a justice of the peace against 
the plaintiff, under the landlord and tenant act of 1845; that 
judgment was rendered against said Young for the possession 
of the premises ; that an appeal was allowed to the St. Louis 
land court on the 12th of October, 1854; that on such ap- 
peal the justice made return to the land court on the 16th of 
December, 1854, during the October term of the said court. 
On the 4th of January, 1855, Bircher moved the court to 
dismiss the appeal and affirm the judgment. This motion 
was sustained. Execution was issued on this judgment and 
executed. The expulsion of plaintiff from the premises under 
this execution constitutes the trespass. On the 30th of June, 
1855, at the March term, Young moved the court to set aside 
the dismissal of the appeal and the judgment of affirmance, 
and to reinstate the cause. The ground of this motion was 
that said appeal was not returnable until the March term, 
1855, and that the motion made by Bircher was premature 
and illegal; that the court was not possessed of said appeal 
so as to take jurisdiction of the same until the March term, 
1855, and its action thereon was therefore illegal. This mo- 
tion was sustained, and the appeal reinstated. Afterwards 
in November, said appeal came on to be heard, and judgment 
was rendered against the plaintiff Bircher. 

The court, at the instance of the defendant Bircher, gave 
the following instruction: “If the jury believe that the sher- 
iff of St. Louis county had in his hands, in force, the writ of 
restitution issued on the judgment in evidence before them, 
and that by direction of defendant said sheriff ordered plain- 
tiff to remove from the premises in question or he, said sher- 
iff, would execute said writ by removing him, and that plain- 
tiff did then remove from said premises, and that this is the 
matter as complained of in the petition herein, then the said 
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execution is a sufficient justification to defendant, and plain- 
tiff can not recover.” 
The plaintiff took a nonsuit, with leave, &c. 


H. N. Hart, for plaintiff in error. 


I. The appeal was not returnable until the March term, 
1855. The land court could acquire no jurisdiction over the 
appeal at the October term, 1854, except by consent. (R, 
C. 1845, p. 848, § 12, 20; 12 Mo. 292; 1 Denio, 431, 680; 
2 Comst. 464; 5 Wend. 1386; 7 Paige, 247; 9 id. 574; 6 
How. 113; 4 Wend. 204; 4 Comst. 514.) The dismissal 
of the appeal at the October term was such an irregularity 
as rendered the judgment and writ of execution nullities, 
Such a judgment, when once set aside, is as if it had never 
been. (1 Levinz, 95; 1 Strange, 509.) The judgment hav- 
ing been afterwards vacated and set aside, the writ afforded 
no protection to the party by whom it was sued out. (1 
Levinz, 95; 2 Strange, 73, 707, 1002; Ld. Raym. 73; 1 
Strange, 509; 3 Wils. 341, 368; 4 Barn. & Cress. 38; Ryan 
& Mo. 278; 2 Cr. M. & R. 30; 1 Gale, 104; 5 Tyrw. 721; 
5 B. & Ald. 746; 3 East. 128; 15 East. 613; 9 Dowl. & Ry. 
44; 2 Tidd’s Pr. 1032.) 


F.. C. Sharp, for defendant in error. 


I. The court properly declared the law in the instruction 
given. The judgment against Young was a valid subsisting 
judgment. The court had jurisdiction of the subject mat- 
ter. The execution issued was regular. It protected Bircher 
in its legal enforcement. Although the judgment may have 
been voidable, yet the defendant is not liable for the levy. 
(Bank of Mo. v. Franciscus, 15 Mo. 804; 2 Comst. 700; 11 
Mo. 295.) The judgment was not void, however irregularly 
or improvidently rendered, but only voidable, and protected 
Bircher. (16 Mo. 332; 11 Mo. 295; 12 Mo. 295; 16 Mo. 
173.) The judgment being in force at the issuing of the 
execution, the fact that it was afterwards avoided does not 
by relation affect the proceedings or render the plaintiff 
therein or the sheriff liable for its execution while in force. 
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(15 Mo. 303.) Bircher having a judgment of a competent 
court, with a regular writ thereon, can not be made liable 
for its enforcement by any subsequent action of the court. 


Scott, Judge, delivered the opinion of the court. 


There is no doubt but that the judgment in this case was 
irregular, and it was properly set aside or vacated. We do 
not deem it necessary to determine the question raised on 
the argument of the cause, whether the judgment was such 
as would justify the party in suing out an execution upon it. 
As the judgment was irregular, and as it was vacated, though 
after a writ upon it had been executed, the question for our 
consideration is, whether it was a justification to the party 
who sued it out, although it was executed before the judg- 
ment was vacated. 

The case mostly relied upon by the defendant Bircher is 
that of The Bank of Missouri v. Franciscus, 15 Mo. 303. We 
do not conceive that this case sustains the defendant. The 
judgment there was a regular one. It was not even errone- 
ous. It was against a bankrupt. After the judgment had 
been rendered and execution levied, the bankrupt, whose 
application for a discharge was still pending and who had not 
yet obtained his certificate, applied to the court for relief on 
the ground that, while his application for a discharge was 
pending, he was not liable to execution for debts contracted 
before he sought the benefit of the bankrupt law. On this 
the judgment was set aside and the execution stayed. He 
afterwards brought an action for trespass against the Bank 
of Missouri for having this execution levied. Now inasmuch 
as the bankrupt had failed to make a proper defence in the 
action against him for debt, or had failed to take the proper 
steps to arrest the proceedings against him before there was 
a judgment, this court held that the judgment against him 
was not only regular, but was not even erroneous, and there- 
fore would give the order setting it aside no retroactive effect. 
The case before us is different. The judgment was irregular, 
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and was properly set aside; and if after the judgment is 
vacated there is no redress for those who are injured by it, 
most grievous wrongs must be submitted to without the hope 
of a remedy. 

While the case of the Bank of Missouri v. Franciscus fur- 
nishes no support to the conduct of Bircher the defendant, 
it recognizes the principle that when an irregular judgment 
is vacated, it will no longer give protection to the party who 
has put it in force. In matters of this sort the party is 
always liable for the conduct of his attorney. (Barker y, 
Braham, 3 Wil. 368.) The case of Turner v. Felgate, 1 
Levinz, 95, was where a man had a judgment and execution 
executed, and afterwards the judgment was vacated for being 
unduly obtained and restitution awarded; and afterwards 
the defendant in the first action brought trespass against the 
plaintiff for taking the goods; and it was adjudged that it 
will lay against the party; for by the vacating of the judg- 
ment, it is as though it had never been, and it is not like a 
judgment reversed for error; and, it is added, “note, this 
action was against the party and not against the sheriff who 
had the king’s writ to warrant him.” This is an old case, 
and has always been followed both in England and the Uni- 
ted States. In such cases the process, being regular on its 
face, is a protection to the officer who executes it, unless he 
makes himself liable by uniting himself with the defendant 
in his defence. 

The courts have a discretion in setting [aside] judgments 
and process, and will so exercise it as to do justice between 
the parties by imposing such conditions and restrictions as 
the circumstances warrant. Cases have occurred in which 
the courts have refused to set aside a judgment unless there 
was a stipulation that the party asking it would stipulate not 
to bring an action. Reversed and remanded. 
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Eppy, Respondent, v. Heatu’s GarnisHEES, Appellants. 


1. The liability of the sureties in the official bond of an officer for a failure on 
his part to pay over money collected by him under an execution, is not such 
a liability as will constitute them debtors of the plaintiff in such execution 
so as to subject them to garnishment process as debtors of the latter. 


Appeal from St. Louis Court of Common Pleas. 


The facts are fully presented in the opinion of the court. 
Drake, for appellants. 


I. It being admitted on the record that the garnishees had 
no personal property of the defendant in their hands, the 
question presented is whether the garnishees were liable as 
debtors of the defendant. The attachment law contemplates 
the garnishment of only two classes of persons: Ist, those 
holding property of the defendant, and, 2d, those indebted. 
(R. C. 1855, p. —, § 21, subdivision 5; id. § 65, 72, 76, 
77.) The only ground on which it is sought to charge the 
garnishees as debtors of the defendant is their liability—as 
securities on the official bond of Twitchell, United States 
marshal—to an action by the defendant on account of the 
nonpayment by said Twitchell to the defendant of a sum of 
money collected by him on execution in favor of the defen- 
dant. This bond was executed to the United States and was 
conditioned that said Twitchell “should faithfully execute 
and discharge all and singular the duties of said office ac- 
cording to law.”” The law of Congress of April 10, 1806, in 
relation to bonds given by marshals, provides “ that it shall 
be lawful, in case of the breach of the condition of any such 
bond, for any person, persons, or body politic, thereby injured, 
to institute a suit upon such bond, in the name and for the 
use of such party, and thereupon to recover such damages as 
shall be legally assessed with costs of suit, for which execu- 
tion may issue for such party in due form.” (2 Stat. at 
Large, 372.) Admitting that the defendant might have 
maintained an action on the bond against the sureties on 
account of the default of their principal, this does not estab- 
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lish the relation of debtor and creditor between him and 
them, so as to subject them to liability as his garnishees, 
Only such liability as will sustain an action of debt or indebi- 
tatus assumpsit will constitute the relation of debtor and 
creditor so as to charge a garnishee. (Pressnall v. Mabry, 
3 Port. 105; Walke v. McGehee, 11 Ala. 273; Harrell y, 
Whitman, 19 Ala. 135; Coole v. Walthall, 20 Ala. 334; 
Lundie v. Bradford, 26 Ala. 512; Hall v. Magie, 27 Ala, 
414.) The liability of the garnishees was for an alleged 
tort committed by him in failing to discharge an official 
duty ; there was no direct obligation on their part in rela- 
tion to the money collected by him. (Potter v. Titcomb, 7 
Maine, 302, 319; State v. McClane, 2 Blackf. 192.) No 
mere liability for a tort can be the basis of a garnishment. 
(Rundlet v. Jordan, 3 Maine, 47; Foster v. Dudley, 10 Fos- 
ter, 463; Lumerson v. Huffman, 1 Dutcher, 625; Paul v, 
Paul, 10 N. H. 117; Hemmenway v. Pratt, 23 Verm. 332.) 
The liability of the garnishees as sureties was merely for such 
damages as might be sustained by any person by reason of a 
breach of the condition of the bond, not specifically for the 
money collected by him. (Perkins v. Giles, 9 Leigh, 397; 
State v. Undrell, 15 Mo. 421.) These damages were unli- 
quidated until they were “legally assessed” in an action 
instituted on the bond in the name of the party injured. A 
claim for unliquidated damages arising ez delicto is not a 
debt until matured into a judgment. (Cable v. McCune, 
26 Mo. 871.) No claim for unliquidated damages, arising 
either ex contractu or ex delicto, can be made the basis of 
charging a garnishee. (Hugg v. Booth, 2 Ired. 282; Dea- 
ver v. Keith, 5 Ired. 874; Leefe v. Walker, 18 Louis. 1.) 
Privity of contract and of interest between the garnishee and 
defendant is indispensable to establish the relation of debtor 
and creditor so as to authorize the garnishee to be charged as 
a debtor. Here the garnishees entered into no contract with 
the defendant, but had come under an obligation to the Uni- 
ted States, which, by law of the United States, might be 
enforced by, and enure to the benefit of, any person injured. 
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The defendant could claim no privity with the sureties in the 
bond until judgment obtained. Until then he and the sure- 
ties are strangers in law to each other, and no relation of 
debtor and creditor can be predicated of them. As the re- 
lation of debtor and creditor between the garnishees and the 
defendant must exist at the time of the garnishment, and as 
it could not be said in this case to exist until the recovery of 
a judgment by the defendant against the garnishees, it is not 
admissible for the attaching plaintiff to use the garnishment 
proceeding to establish, at its termination, the very relation 
which ought to be, in the first instance, the basis of the pro- 
ceeding itself and which did not then exist. Yet this is what 
the plaintiff seeks to do. He claims that he has a right to 
establish, by the judgment he may obtain against the gar- 
nishees, the claim of the defendant against them for dam- 
ages, and thereby create the relation of debtor and ereditor 
as the result of his own proceeding, when it ought to exist 
in the first place in order to authorize his proceeding at all. 

Krum & Harding, for respondent. 

I. The sale of Twitchell under the bond of indemnity was 
an authorized official act. (8 Johns. 185; 15 Johns. 147 ; 
Rowe v. Cockrill, 1 Bail. Eq. 137; Little v. Seymour, 6 Mo. 
168; Gordon v. Fisher, 8 Mo. 389; Heath v. Dagget, 21 
Mo. 73; 18 Mo. 437; Walden v. Davison, 15 Wend. 575 ; 
3M. & Sel. 176.) The satisfaction of the New York judg- 
ment against Eddy operates in law to entitle Heath abso- 
lutely to the money collected by Twitchell under such sale. 
It bars Lansing’s claim to the goods and removes all liability 
of Twitchell and his sureties to Lansing or his assignee there- 
for. No demand was necessary before bringing suit. (Wat- 
son on Sheriff, 146; 18 Johns. 133; Dygert v. Crane, 1 
Wend. 539.) 


Scorr, Judge, delivered the opinion of the court. 


In the statement we will endeavor to simplify this rather 
intricate transaction, omitting nothing material to the deter- 
mination of the point on which the cause turns. Twitchell 
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was United States marshal for the district of Missouri, with 
Simonds and McAllister, the garnishees in this cause, as his 
securities on his official bond, and there was placed in his 
hands for collection an execution in favor of Heath, the de- 
fendant in this cause, against one Sands. The property of 
Sands was levied upon by the marshal to satisfy this execu- 
tion. Another person claimed the property, the right to 
which was tried by a jury and found to be in the claim- 
ant. Heath thereupon gave the marshal a bond of indem- 
nity, with Eddy, the plaintiff, as one of the securities, and 
the marshal sold the goods, and the proceeds, after satisfy- 
ing costs, amounted to the sum of $6,377.15, out of which 
he paid $4,301.54 to Heath, leaving in his hands the sum 
of $2,075.91, which he failed to pay over, although often 
requested so to do. 

The claimant of the property levied on afterwards assigned 
his right to indemnity to Frothingham, who sued Eddy, the 
security, and recovered a judgment for upwards of $18,000, 
which Eddy satisfied. Whilst the suit on the bond against 
Eddy was pending he gave notice to Heath, his principal, of 
the action, and required him to defend it. 

Twitchell, the marshal, afterwards died, having never paid 
over to Heath, the plaintiff in the execution against Sands 
and the defendant in this suit, the above mentioned balance 
of $2,075.91. 

Eddy, the plaintiff in this suit and the security in the bond 
of indemnity given by Heath, brings this action against Heath 
to recover the money paid by him as security for Heath, and 
has garnished Simonds and McAllister, the securities of the 
marshal Twitchell, as being liable to pay to Heath the bal- 
ance of the proceeds of the execution against Sands, which 
remained in the marshal’s hands unpaid at the time of his 
death; or, in other words, as being the debtors of Heath. 
On this statement of facts, the court below held that the 
securities of Twitchell were liable as garnishees to the plain- 
tiff Eddy for the debt owed by the marshal to Heath, and 
gave judgment accordingly. 
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Our law as to what debts are subject to garnishment does 
not vary from the generally received ideas in relation to this 
matter. The fifth clause of the twenty-second section of the 
first article of the attachment law enacts that when the cred- 
its of the defendant are to be attached, the officer shall de- 
clare to the debtor of the defendant that he attaches in his 
hands all debts due from him to the defendant, or so much 
thereof as shall be sufficient to satisfy the debt and interest 
or damages and costs, and summon such debtor as garnishee. 
Various other sections of the same act show that, in the con- 
templation of the legislature, when credits are to be attached, 
the garnishee must be a debtor to the defendant. 

Admitting that Twitchell himself was a debtor to Heath 
in respect of his having collected money for him on an ex- 
ecution which he failed to pay over and might have been 
sued for in an action of assumpsit without resorting to a suit 
upon his bond, yet his securities were liable to no such ac- 
tion, and could only be sued upon the bond for the official 
misconduct of their principal. If the securities are debtors 
to him who is injured by the misconduct of the marshal, 
their indebtedness must arise by reason of the bond. Then if 
they are debtors for one illegal act of their principal, they 
must be for all such acts. If a marshal fails to execute any 
process coming to his hands, are his securities debtors for 
the damages which may be recovered for such a breach of 
duty by their principal? If the marshal is guilty of a tres- 
pass in taking the goods of one on an execution against 
another, are his securities debtors to the injured person for 
the wrong committed ? We do not maintain that the secu- 
rities are not liable to an action on the bond, and will not be 
compelled to satisfy any judgment that may be obtained 
against them; but we do maintain that an illegal act of the 
marshal, causing an injury to another, does not render his 
sureties debtors to the injured person in the sense in which 
that word is ordinarily used in the law, nor in that sense in 
which it is employed in the statute concerning attachments. 
It is said that where an action of debt will lie against a 
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garnishee for his indebtedness, he may be garnished in re. 
spect to that debt. This is true when properly applied. But 
to maintain that because an action of debt will lie against a 
security for a breach of the bond of his principal, conditioned 
for a faithful discharge of the duties of his office, he is there- 
fore a debtor to the person injured by the breach, would be a 
great perversion of the rule. In all its essential elements, 
the action of debt on a bond with collateral conditions is an 
action of covenant where the damages are regarded as unli- 
quidated. Because in some cases the damages may be more 
readily assessed than in others and there may be a certain 
measure for them, that would not make such damages a debt 
within the meaning of the attachment act more than in those 
cases where there would be no standard for their ascertain- 
ment but the evidence of witnesses. Where the claim of the 
defendant against the garnishee rests in unliquidated dama- 
ges, in no case can the garnishee be made liable. (Drake on 
Attachments, 548.) 

In the case of Hemmenway v. Pratt, 23 Ver. 352, it was 
held that the liability of a constable to an execution creditor 
for a breach of official duty in respect to the collection of 
the execution, can not be attached by a trustee process com- 
menced by a creditor of the person to whom the constable 
is thus liable; that a trustee, in order to be held chargeable, 
must be liable upon a debt or fiduciary obligation, and not 
for a mere tort or breach of duty. In the case before us, 
although the marshal himself might have been garnished, as 
he was liable to an action of assumpsit, yet, as his sureties 
were subject to no such action, but were only liable for his 
breach of duty, they could not be garnished. In the case of 
Lundie v. Bradford, 26 Ala. 512, it is said that the settled 
rule of law in this state is, that garnishment only lies to 
subject those demands for which the judgment debtor could 
maintain debt or indebitatus assumpsit. 

We are of the opinion that the defendants, as sureties of 
Twitchell, the marshal, could not be garnished in respect to 
their liability as sureties. 

Judgment reversed. Judge Ewing concurs. 
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Tue Strate, Respondent, v. ScHOENWALD, Appellant. 


1. Where, in a criminal case, an application for a continuance on the ground 
of the absence of a material witness is overruled, the supreme court will not 
reverse the judgment rendered against the defendant unless he was inju- 
riously affected by being deprived of the testimony of such absent witness. 

2, To warrant the conviction of an accused person of murder, it is not neces- 
sary that the evidence in the case should exclude every possible hypothesis 
but the guilt of the defendant. 

. A court, in the trial of a criminal case, is not bound to instruct, as to the 
effect of a doubt in the minds of the jury as to the guilt of the accused, 
unless the evidence is such as will warrant it; the jury should not be coaxed 
into a doubt by instructions, when there is no foundation for it in the evi- 
dence. The accused can be entitled to an instruction relative to the conse- 
quence of a doubt as to his guilt on the whole evidence in the cause ; he 
has no right to single out each material fact and to ask the court to direct 
the jury that if they have a doubt as to the existence of such fact they will 
acquit. 

4. Where, in a criminal case, a witness wilfully swears falsely as to any mate- 
rial fact in evidence, the jury are at liberty to disregard and reject the whole 
of the testimony of such witness; they are not bound to do so. 

5. Malice, in its legal sense, means a wrongful act done intentionally without 
just cause or excuse. 

6. In the trial of a person indicted for murder, the court may, by suitable in- 
structions, if the evidence will warrant it, direct the jury that the case, as 
made out by the evidence, is one of murder in the first degree, and, if the 
evidence is believed, will not warrant a verdict for murder in the second 
degree, or for any of the degrees of manslaughter; such an instruction is 
no invasion of the province of the jury, nor can it be regarded as a com- 
ment on the evidence. 

. It is the duty of a judge in the trial of a criminal case to instruct the jury 
on all the law arising in the case, and it is the duty of the jury to respect 
the instructions of the court on the law of the case, and to find the prisoner 
guilty or not guilty according to the law as delivered by the court and the 
evidence as they receive it from the witnesses under the direc'ion of the 
court. 

8. It is not necessary, in a criminal case, in the entry of record of the empan- 
neling of the jury, that the oath taken by the jury should be formally set 
forth. An entry, after setting forth the coming of the circuit attorney re- 
presenting the State, as also of the defendant, and the jury [naming them, ] 
proceeded as follows : “‘ who being duly elected, tried and sworn the traverse 
between the parties aforesaid well and truly to try,” &c. Held, sufficient. 

9. The defendant in a trial for murder should be present in person throughout 
the trial, and his presence should appear from the record ; an entry of the 
proceedings on the second day of the trial in the following form: ‘“‘ Now 
again come as well the parties aforesaid as also the jurors,’’ &c., sufficiently 
shows the presence of the defendant. 
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Appeal from St. Louis Criminal Court. 


The defendant Schoenwald was indicted for the murder of 
one John Lemuel Acres. The court gave the following among 
other instructions: “ While [ have thus defined murder in 
the first degree, the jury may remark that I fail to define 
murder in the second degree. I do this purposely, because, 
in my opinion, the case is not one of murder in the second 
degree, or one requiring instructions on the law of murder 
in the second degree. So of manslaughter in its various 
degrees. As murder is malicious killing, so manslaughter, 
generally speaking, has for its characteristic the existence of 
a heated state of the blood caused by a lawful provocation, 
or a combat suddenly ensuing between parties, no undue 
advantage being sought or taken on either side. The court 
omits, therefore, to instruct the jury upon the law of man- 
slaughter in either of its degrees, because, upon the theory 
of a blow with a stone having been struck on the defendant 
by the deceased at or about the time of the stabbing, the 
court is of opinion that such act, if done by the deceased, 
does not constitute provocation on the part of the deceased 
toward defendant that can justly excuse or alleviate the act 
of stabbing under the circumstances as appearing from the 
evidence, even if the deceased struck defendant immediately 
at or before defendant stabbed him, and certainly not if the 
deceased struck defendant after defendant stabbed him, the 
court assuming in this connection that the act of stabbing 
was not done in self-defence. The above remarks are sub- 
mitted to the jury hypothetically, that is, upon the hypothe- 
sis that it was the deceased who struck the defendant, and 
that he struck him at or about the time of the stabbing, and 
that it was defendant who stabbed deceased, but upon which 
matters, of course, the court expresses no opinion, but which 
are matters purely and absolutely for the consideration of the 
jury. The court, therefore, submits to the jury the consid- 
eration and determination simply of the proposition as to 
whether defendant is or is not guilty of the crime of murder 
in the first degree charged in the indictment.” 
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The defendant was found guilty of murder in the first 


degree. 

Davis §- Grammer, for appellant. 

I. The court ought to have continued the cause upon the 
application of the defendant. The absent witness was a 
material witness. So the court erred in excluding part of 
the deposition of Mrs. Harketh. It disclosed the fact of a 
personal difficulty and fight of the deceased with another 
person than the defendant on the evening of the homicide. 
(See Crawford v. State, 12 Georg. 142.) The case was one 
of circumstantial evidence, in part at least. None of the 
witnesses say who inflicted the fatal blow. The court should 
have instructed the jury that if the evidence did not exclude 
every other possible hypothesis than that of the guilt of the de- 
fendant, they must find the defendant not guilty. (Wills on 
Cir. Ev. 149, 158; Burrill on Cir. Ev. 152; Bradford’s case, 
Celebrated Trials, 587; State v. Mathews, 20 Mo. 57.) The 
court ought to have given the instruction asked with respect 
to the effect of the false swearing of a witness. The law is 
not correctly stated in the instruction given on this subject. 
The word “ material” as used by the court is improper; so 
the words “ any other cause.” The court erred in refusing 
the third instruction asked. It was not included in the gen- 
eral instruction given concerning doubt. (16 Ill. 1; 12 
Georg. 142.) It is erroneous to say that every unlawful act 
is a malicious act in the sense of that term as employed in 
the definition of murder, either at common law or by stat- 
ute. No act which is not attended by the ordinary signs of 
an evil purpose, or manifest disregard of natural and social 
duty and obligation, is malicious. (2 West. Law Jour. 490; 
7C. & P. 499; 20. & R. 229; 9 Mete. 121; Foster, Crown 
Law, 138.) A slayer is presumed to be guilty of murder in 
the second degree only, unless there be proof that the killing 
was of deliberate, settled, wicked purpose. (See 14 Edw. 
III., ch. 4; 4 BV’k. Com. 195; Glanv. 1. 14, ¢. 3.) The 
court improperly charged the jury that “ whenever it ap- 
pears from the whole evidence that the crime was, at the 
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moment, maliciously, deliberately or intentionally executed, 
the killing is murder in the first degree.” More than an 
intention to kill is necessary to constitute the crime of mur- 
der in the first degree. The court improperly commented 
on the evidence. The court was not expressing its opinion 
upon a question of law arising on the record, but upon the 
sufficiency of the facts proved to support a verdict of murder 
in the first degree. (See 18 Mo. 419; 12 Georg. 142; 17 
Ala. 596 ; The State v. Ostrander, 30 Mo. 13; State v. Ross, 
29 Mo. 49.) Upon an indictment for murder in the first 
degree the jury may return a verdict of murder in the second 
degree or of any of the degrees of manslaughter. (R. C. 
1855, p. 640, art. 9, § 14; 5 Mo. 497; 6 Mo. 399, 240; 
State v. Ross, 29 Mo. 32; State v. Ostrander, 30 Mo. 13.) 
Granting that in a proper case the court may abstain from 
giving instructions as to the law of murder in the second 
degree, yet it is bound in every case not entirely free from 
doubt as to the degree of the offence, to give the law of the 
inferior degrees. This was a case not entirely free from 
doubt. (See 16 Ill. 1; 12 Geo. 142 ; Holder’s case, 5 Georg. 
101; Davis’ case, 10 Georg. 441.) The constitution provides 
that the right of trial by jury shall remain inviolate ; that in 
all criminal prosecutions the accused has the right to a speedy 
trial by an impartial jury of the vicinage ; that he can not 
be deprived of life, liberty or property but by the judgment 
of his peers. The jury may convict of any inferior degrees 
of the offence charged. At the ancient common law, juries 
were judges of the law and the fact. The common law 
remained unaltered until an act of Parliament was passed 
taking away that right in the principality of Wales only. 
(Bushell’s case, 6 State Trials, p.-——.) It was the inten- 
tion of the framers of the constitution of this state to pre- 
serve that right inviolate. (See 1 Bald. 99; 2 Wilson’s Lec. 
372; 3 Johns. Cas. 369; 1 Wheel. C. C. 108, 221; 3 id. 97; 
1 Park. C. R. 604, 595 ; 23 Verm. 14; 6 Shep. 346; 4 Blackf. 
150; 5 Georg. 441; 10 Georg. 101.) The first case in 
which the right of an American jury to decide both the law 
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and the fact in a criminal case is denied is United States v. 
Battiste, 2Sumn. 343. The right was denied by Judge Story 
in his charge. He mistakenly supposed that the judge who 
presided at the trial could not award a new trial. (2 Sumn. 
99.) Down to 1842 it seems to have been the opinion of the 
bench and bar in this state that juries were in criminal cases 
the judges of the law and the facts. (See Malliso v. State, 
6 Mo. 402.) The question as to the right and power of a 
jury to determine the law and fact in a criminal case has 
never been expressly made by counsel and decided by the 
supreme court. It is impossible to distinguish the power of 
a jury to decide the law and the facts in a criminal case from 
their right to do so. If they have the power, they have the 
right. When it is said that Congress or the legislature of 
the state, &c., have power to do certain acts, they clearly 
have the right to do such acts. It is impossible to separate 
the right from the power. Ifa jury have the power to find a 
verdict of manslaughter upon an indictment for murder, and 
it is the duty of the court to receive and record such ver- 
dict, they have a legal right to find such verdict. The ques- 
tion of moral right does not necessarily enter into and make 
a part of the question of power in the cases stated. Great 
diversity of opinion may exist as to what is moral right or 
moral wrong. Differences of opinion have existed among 
learned and upright lawyers and judges in relation to this 
very question of the right of juries, and yet no man has sup- 
posed that such difference of opinion implied a want of learn- 
ing or moral culture ; and yet judges have said that jurors 
by exercising this right ‘ hazard a breach of their oaths” if 
they mistake the law. It may be objected that juries are 
not qualified by education, habits or modes of thought to 
decide questions of law in criminal cases any more than in 
civil cases; this may be admitted without any considerable 
degree impeaching the wisdom of the original institution of 
juries and their investiture with plenary power to decide both 
the law and the facts. Our ancestors knew from experience 
that the most learned and upright judges were not always 




























































152 ST. LOUIS. 





State v. Schoenwald. 








right in their decisions and judgments, and that many judges 
were the willing instruments of arbitrary power; that no 
one judge could be supposed better qualified from experience 
or by any other means whatever to pronounce upon the 
motives of men than twelve honest citizens chosen from the 
body of the people, free from all bias and judgment of the 
defendant’s case.. There is scarcely a criminal act known to 
the law in which the idea of a wicked intent or motive does 
not enter. No institution is so well adapted to the protec- 
tion of the citizen against arbitrary power as a jury of twelve 
men with full power, after respectfully hearing the law from 
the court, to pronounce upon both the law and the facts and 
to render a general verdict. (2 Engl. 59; 10 Ark. 540; 5 
Ala. 672; 1 Gratt. 559; 1 McCord, 529.) The jury were 
not sworn to render a verdict in the cause. (10 Ark. 540; 
2 Engl. 59; 5 Ala. 672.) The record does not sufficiently 
show that the defendant was present in court during the 
second day of the trial. (R. C. 1855, p. 1191, § 16; 6 
Ired. 164; 1 Overt. 484; 1 Wend. 91; 1 Ill. 109; 1 Chitt. 
C. L. 636.) 


Mauro, (circuit attorney,) for the State. 


Scott, Judge, delivered the opinion of the court. 





This was an indictment for murder in the first degree 
under which the defendant was convicted and sentenced to 
be hung. From this judgment he appealed to this court, 
and has assigned numerous errors in the proceedings of the 
court below. 

It is maintained that the court below erred in refusing to 
grant the defendant a continuance on the affidavit filed. 
The last application for a continuance was the third one, two 
continuances having been previously granted to the defen- 
dant. Although this court will not determine the weight to 
be given to the evidence of witnesses, yet when an applica- 
tion for a continuance on account of the absence of a wit- 
ness has been refused and that refusal is assigned for error, 
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the facts proposed to be proved by the absent witness will be 
examined in order to ascertain whether the party has been 
injured by being deprived of the evidence of such witness. 
From an examination of the evidence proposed to be given 
by the absent witness, we are not prepared to say that if it 
had been heard by the jury, the verdict should have been 
different. The material fact to be proved by the witness was, 
that the defendant was not at witness’ house the night the 
homicide was committed, the place where the witnesses for 
the State testified they saw the defendant just before the 
crime was perpetrated. This is negative testimony, and 
moreover, in addition to the witnesses on the part of the 
State who proved the presence of the defendant, a friendly 
witness, introduced by the defendant himself, testified that 
he saw him near the scene of the homicide with the wound 
the other witnesses swore he received in the affray with the 
deceased. 

In the affidavit for the continuance it is alleged that the 
witness left about the first of July. The criminal court 
would by law commence its session on the second day of that 
month, at which the defendant was to be tried. Now it isa 
little suspicious that, as by law the prisoner was to be tried 
at that term, that nothing had been done at the beginning of 
it in order to be ready for trial, and that so material a wit- 
ness, and one who must have naturally felt great sympathy 
for the accused, should depart at such a time without com- 
municating his intention. At the July term the cause was 
continued on account of the sickness of the prisoner’s coun- 
sel, and it was not until the next term that we hear of the 
absent witness. As this was the third application for a con- 
tinuance, we can not say that the discretion of the court was 
improperly exercised, even had the evidence been of a more 
decided character than it was. 

For the reason before stated, we are of the opinion that 
the exclusion of that part of Mrs. Haskett’s deposition which 
related to a previous difficulty the deceased had had on the 
day of his death with another person did not injuriously 
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affect the accused. As the case appears to us, we can not 
see how the fact excluded could have benefitted him. 

It is objected to the correctness of the judgment below 
that as the proof of the defendant’s guilt rested on circum- 
stantial evidence, the court erred in refusing to instruct the 
jury as to the law governing such cases as prayed by his 
counsel. The instruction was to the effect, that if the jury 
believed that the evidence in the case did not exclude every 
other possible hypothesis than that of the guilt of the defen- 
dant, they must find him not guilty. The credibility of the 
witnesses, who deposed to the slaying of the deceased by the 
defendant, was a subject for the consideration of the jury. 
The jury have based their verdict on the evidence of those 
witnesses and consequently must have believed them. From 
the testimony it is impossible to say that the guilt of the ac- 
cused rested on circumstantial evidence in that sense which 
would have warranted the court in intimating to the jury 
that there was a reasonable doubt or that the evidence did 
not exclude every other reasonable hypothesis. The instruc- 
tion as worded is not law, nor is it supported by the books to 
which reference was made. If every possible hypothesis is 
to be excluded but that of the guilt of the defendant, it is 
obvious that no conviction could be had in any case. The 
court gave the usual instruction in relation to the effect of a 
doubt in the minds of the jury as to the guilt of the accused. 
In the case of Nicholas v. The State, 6 Mo. 6, this court held 
that the judge, on the trial of a prisoner, was not bound to 
give an instruction as to the effect of a doubt in the minds 
of the jury as to the prisoner’s guilt but in cases where the 
evidence was of such a character as would warrant it. A 
court is not to coax a jury into a doubt by instructions, when 
there is no foundation for it in the evidence. In connection 
with this subject, we will observe that the court did not err 
in refusing to give the instruction to the effect that if all 
the facts and circumstances in evidence left it in doubt 
whether the defendant or some other person inflicted the 
fatal blow, they could not find the defendant guilty. It is 
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the well settled law here that the prisoner is only entitled to 
the instruction relative to the consequence of a doubt as to 
his guilt on the whole evidence in the cause; and that he 
has no right to single out each material fact necessary to be 
proved and ask the court to direct the jury that if they have a 
doubt as to the existence of such facts they will acquit him. 

Another error assigned is the refusal of the court to in- 
struct the jury that, if they believe that any witness has wil- 
fully sworn falsely in his testimony, that the jury are at lib- 
erty to disregard all the testimony given by such witness. 
In lieu of this instruction, the court directed the jury that 
if they believed, from the evidence of the witnesses or any 
other cause, that any witness or witnesses have wilfully sworn 
falsely as to any material evidence in the cause, they are at 
liberty to disregard and reject the whole of the testimony of 
such witness or witnesses. The instruction as given by the 
court was in the form heretofore approved. (State v. Dwire, 
25 Mo. 554.) 

In my opinion, the court has no authority to prescribe any 
rules to the jury by which they are to determine the credibil- 
ity of the witnesses. If the court can by authoritative rules 
direct the jury in weighing the credibility of witnesses, then 
the court and not the jury determines the weight to be given 
to the evidence, a matter exclusively within the province of 
the jury. The jury, from their experience and knowledge of 
the common concerns of life, are presumed to be the best 
triers of facts. They take with them into the jury box their 
experience in life, which has enabled them to form the rules 
by which they will ascertain the weight to be given to the 
evidence of any one who speaks in their sight and hearing, 
having due consideration of the circumstances by which he 
is surrounded, his character, if known, and any influences 
which may operate upon him. Thus the rules are formed 
which the law supposes that jurors will apply in making their 
verdict on the evidence. If the court has a right to instruct, 
then the jury are bound to obey. If their verdict is formed 
in pursuance to rules concerning the weight to be attributed 
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to evidence, dictated to them by the court, is the verdict a 
judgment on the facts by the court or by the jury? In con- 
sidering this subject, we overlook the difference between the 
system of practice now prevailing and that formerly in use. 
Our courts can not now, as formerly, comment on the evi- 
dence. When the practice was for the courts to comment 
on the evidence, the jury were always made to understand 
the weight to be attached to such comments and to the rules 
the judge might suggest for the weighing of the evidence. 
They were told that such comments were the mere opinions 
of the judge, who had no right to decide the facts, and were 
not binding on them; that they might disregard his opinion 
as to the weight of the evidence; it was mere advice; it was 
their province to find such a verdict as they deemed right, 
disregarding any thing they might have heard from him. 
Now, because his right has been taken away from the courts, 
an effort is made to substitute for the advice formerly given 
to juries, which they would receive or reject as they thought 
right, authoritative rules, by which the jury are bound to be 
governed in determining the weight to be given to the evi- 
dence. If they are not bound by the instruction, then it is 
a comment and is not warranted by law. These instructions 
are generally asked by the counsel for the accused, and the 
motive to them is the hope that they may operate with the 
jury as an endorsement by the judge of an onslaught on the 
character of a witness, thinking that the jury will take such 
an instruction as an intimation from him that there is a 
ground for disbelieving the evidence. In my experience, the 
squabbles about such instructions have proved a great delay 
in the administration of justice, when it must be obvious to 
all that they have no influence, and that there is no occasion 
for them, as the evidence of the witnesses is always open to 
the comment of the counsel, who will only ask such instruc- 
tions with the hope that they will operate with the jury as a 
sanction by the judge of the comment that may have been 
made. (State v. Anderson, 19 Mo. 241.) These are only 
my own views. 
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There was no error in the refusal of the court to charge 
the jury that if the testimony of any witness bore upon its 
face the mark of gross improbability it is not necessary that 
such witness should be impeached by other witnesses, but the 
jury may disregard the testimony of any such witness. This 
instruction in effect was given by the court in the direction 
made as to the rule by which the jury would be governed 
in ascertaining the weight to be given to the evidence. Al- 
though the instruction stands as an abstraction, yet when it 
is applied to the evidence of any witness, it is nothing more 
than an attempt to control the jury in determining the cred- 
ibility of the witnesses. 

We see no error in the court’s definition of malice. The 
usual definition of the word was given in directing the jury 
as to what constituted murder in the first degree. The de- 
finition subsequently given may be open to criticism, but it 
did not contradict the first instruction, nor was it objectiona- 
ble in a way that affected the defendant. The best defini- 
tion of malice to be met with is that given by Justice Bayley, 
in Bromage v. Brosser, 4 Barn & Cres. 255. ‘“ Malice,’ 
says he, “in common acceptation, means ill-will against a 
person ; but in its legal sense, it means a wrongful act done 
intentionally without just cause or excuse.” The defect of 
the instruction given was, according to this definition, the 
omission to state that the act should have been done inten- 
tionally. 

It is made a ground of error that the court charged the 
jury, that “whenever it appears from the whole evidence 
that the crime was at the moment maliciously, deliberately, 
or intentionally executed, the killing is murder in the first 
degree.” This disjunctive conjunction “ or’? would have 
rendered such an instruction, had it been given, erroneous. 
But the record shows that the words objected to were only a 
part of an instruction, and that the whole instruction was 
correct. 

We are not of the opinion that the court erred in omitting 
to instruct the jury as to the law of murder in the second 
11—voL. XxxI. 
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degree and as to manslaughter in its various grades. Where, 
under the indictment, the accused may be convicted of mur- 
der in the first degree or of any of the less grades of homi- 
cide, in cases in which the evidence will warrant it, we con- 
ceive that the court in its discretion may direct the jury by 
suitable instructions that the case, as made out by the evi- 
dence, of which they are the judges, is one of murder in the 
first degree, and if the evidence is believed it will not war- 
rant a verdict for murder in the second degree, or for any of 
the degrees of manslaughter. Such an instruction is no 
invasion of the province of the jury, nor can it be regarded 
as a comment upon the evidence. It is simply declaring the 
law upon the facts as the jury may find them. To say that 
certain facts, if believed, constitute an offence of one degree, 
and no other or less degree, is no comment on the evidence. 
As jurors are so much inclined to let feelings of mercy or 
tenderness to the accused sway them in trials for murder, it 
is expedient that the courts should have such aright. Jurors 
have no power to permit their private feelings to interfere 
with the discharge of a sacred duty with which they have 
been entrusted. The prerogative of mercy is not in courts 
and juries; it belongs to another department of the govern- 
ment. Under such circumstances the responsibility of the 
verdict is not on them, but on the laws. 

In the case of Hardy v. The State, 7 Mo. 609, it was de- 
clared that it is the duty of a judge of a criminal court, as 
well as all other courts of record, to instruct the jury on all 
the law arising in the case, and it is the duty of the jury to 
respect the instructions of the court as the law of the case, 
and to find the prisoner guilty or not guilty according to 
the law as delivered by the court, and the evidence as they 
receive it from the witnesses under the direction of the court. 
Foster, in his crown law, page 256, says, in cases of doubt 
and real difficulty, it is commonly recommended to the jury 
to state facts and circumstances in a special verdict. But 
where the law is clear, the jury, under the direction of the 
court in point of law—matters of fact being still lett to their 
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determination—may, and if they are well advised always will, 
find a general verdict conformably to such direction. This 
has always been regarded as the well-settled law of this state, 
and should never be departed from so long as there is a trial 
by jury. 

It is alleged, as a ground for the reversal of the judgment 
of the court below, that it does not appear upon the face of 
the record that the jury was properly sworn to try the pris- 
oner. The books state the form of the oath to be adminis- 
tered in criminal trials. But it does not appear that the oath 
as administered should be entered of record. In the appen- 
dix to 4 Blackstone’s Commentaries, there is the record of 
an indictment and conviction of murder. There the swear- 
ing of the jury is entered in this form: “ And the jurors of 
the said jury, by the sheriff for this purpose empannelled 
and returned, to-wit: David Williams, &c., being called, 
come; who being elected, tried and sworn to speak the truth 
of and concerning the premises, upon their oath say,” &c. 
So, in Rastel’s entries, 885, the form is in law Latin: ‘ Jdeo 
fiat inde jur. jur. ven. qui ad hoc electi, triati et jurati dic. 
super sacramentum suum, quod predictus J. S. in nullo est 
culpabilis de felonia predicta,’ &c. In the case before the 
court the entry is, “ who being duly elected, tried and sworn 
the traverse between the parties aforesaid well and truly to 
try,” &c. Chitty says that traverses are of two kinds, gen- 
eral or special; “‘ the general traverses or denials were the 
general issue.” (Chitty on Pl. 637.) We consider the entry 
tantamount to the declaration that the jury were sworn to 
try the issue between the parties; and as the approved forms 
of entries in capital cases do not require that the oath should 
be formally entered of record, we consider that on the record 
as made out there is no error. 

It is further alleged, as a ground for a writ of error, that 
it does not appear that on the second day of the trial the 
defendant was present in person. The entry is: “ Now again 
come as well the parties as aforesaid as also the jurors afore- 
said,” &c. No doubt but that, by the common law, no one 
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could be tried for an offence affecting life or limb but when 
he was personally present. This principle has been incor- 
porated into our code of laws. (R. C. 1855, p. 1191, § 16.) 
But we are not satisfied that the record sustains the objec- 
tion. On the first day of the trial the State appeared by her 
attorney and the defendant in proper person. On the second 
day of the trial the entry above stated was made. Now as 
the parties on the second day appeared “as aforesaid,” we 
are not to infer that the defendant did not appear in person. 
If it had been entered that he appeared by attorney, or if it 
appeared from the record, by its silence on the subject, that 
he was not present, no doubt the judgment would be erro- 
neous. But when it is stated that a party appeared, nothing 
showing the contrary, we must take it that he appeared 
in person. The case of the State v. Craton, 6 Ired. 164, 
shows that it is not necessary that it should appear in so 
many words that the defendant appeared in proper person, 
but that the fact of his presence may be gathered or infer- 
red from other parts of the record. 

The other judges concurring, the judgment will be af- 
firmed. 


Quinn, Respondent, v. Stout, Appellant. 


1. A compliance with technical rules of pleading is not required in actions 
before justices of the peace. 

2. A statement filed with a justice of the peace in the following form: “ A. 
B. to C. D., Dr. To one horse sold him on the 2d day of November last— 
$90. St. Louis, February 1, 1858,” is sufficient. 

3. Where a horse is sold conditionally, to be returned in the event the vendee 
should be dissatisfied with him on trial, the sale will become absolute by 
the vendee’s keeping the horse beyond a reasonable time. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action commenced before a justice of the 
peace to recover the price of a horse. The statement filed 
with the justice was as follows: “B. F. Stout to Patrick 
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Quinn, Dr. To one horse sold him on the 2d day of Novem- 
ber last-—$90. St. Louis, February 1, 1858.” The justice 
rendered judgment for plaintiff. An appeal was taken to the 
law commissioner’s court. The defendant’s objection to the 
sufficiency of the statement was overruled. It appeared in 
evidence that defendant Stout was engaged in selling oysters, 
butter, fish, &c.; that plaintiff brought the horse to defen- 
dant’s place of business; that defendant asked plaintiff if 
that was the horse; that plaintiff said it was; that defendant 
asked the price, and plaintiff said ninety dollars; that defen- 
dant said if any thing happened to the horse he would pay 
for him; that defendant had him in possession from Novem- 
ber 2d, 1857, to February following. There was evidence 
introduced with a view to show that the defendant in selling 
oysters was acting as the agent of Platte & Co.; that a few 
days before this suit was brought plaintiff inquired of a per- 
son in the employ of defendant whether defendant was talk- 
ing about keeping or buying the horse. The defendant, after 
the commencement of the suit, offered to deliver the horse 
to plaintiff. The plaintiff refused to receive him. 


Shreve, for appellant. 


‘I. No statement of an account was filed, and no statement 
of a cause of action. The testimony will not warrant the 
conclusion that defendant was to try the horse and if he 
suited defendant was to pay for him. He agreed if any ac- 
cident happened to the horse, he would pay for him ninety 
dollars. Nothing was said about how long defendant should 
keep the horse to try him. The horse did not suit him. He 
offered to return the horse. Plaintiff refused to accept. The 
evidence shows that the horse was bought for Platte & Co. 
The court erred in refusing the instructions asked. 


Crane, for respondent. 


I. The statement was sufficient. The transaction was a 
contract of sale or return. The purchaser in such case must 
make his election in a reasonable time. If the property is 
retained an unreasonable time the vendor is at liberty to treat 
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the sale as absolute. (Hilliard on Sales, ch. 5,§ 4; Long 
on Sales, ch. 8,§ 17.) The defendant kept the horse three 
months, using him -constantly in his business. This time 
was unreasonable. (Neato v. Ball, 2 East, 112.) There is 
no proof that defendant bought or took the horse for Platte 
& Co. 





EwineG, Judge, delivered the opinion of the court. 


The objection to the account is not well taken. All that 
the statute requires on this subject is, that when the suit is 
on account a bill of the items shall be filed with the justice ; 
or, if not founded on an account or an instrument of writ- 
ing, a statement of the cause of action must be filed with the 
justice before process issues. The paper filed in this case 
contains every thing necessary to show intelligibly the nature 
and particulars of the demand, and indeed it is fuller and 
more formal than accounts that have been held sufficient by 
this court. It is not perceived what more is necessary to 
satisfy the statute than a statement of the property sold, the 
price, dates, and the parties and the transaction ; whereas in 
this case the cause of action or account is for property sold 
and delivered. None of the formality or technical nicety of 
pleading is required in actions before a justice of the peace ; 
and it is enough if the nature of the transaction and the 
particulars of the claim appear. 

There was nothing in the facts to warrant the first and 
third instructions. The hypothesis of both was inconsistent 
with the transaction, which the evidence tended to prove. 
The second instruction related to an immaterial matter. 

The evidence tended to prove a conditional sale of the 
horse ; that he was taken on trial, no time being fixed for his 
return in the event of dissatisfaction ; that he was taken into 
possession by Stout early in November, and used in harness 
about his business for a period of three months; that, if he 
was dissatisfied with the performance of the horse, the fact 
was never communicated to Quinn; and that there was no 
offer to return him until about the 1st of February. Under 
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this state of facts, the fourth instruction was well refused. 
It does not appear to have been a condition of the sale that 
if the horse was found unsuited for a particular purpose 
Quinn should take him back. But if such had been the 
understanding, the length of time he was kept gave ample 
opportunity to test his fitness for service; and there being 
no offer to return him until after three months’ trial, shows 
that there could have been no objection on this ground. 

The instruction given by the court was a proper declara- 
tion of the law on the question of agency in lieu of those 
asked by the defendant. Whether the defendant was the 
agent of Platte & Co. and as such purchased the horse, or 
whether plaintiff had any knowledge of such agency or not, 
were questions of fact passed upon by the court sitting as a 
jury. Judgment affirmed. 


Boyp et al., Defendants in Error, v. Camp et al., Plaintiffs 
in Error. 

1. Where, from want of compliance with the terms of a written contract or 

from the fact that its terms have been varied by parol, an action can not be 

maintained on it, the whole matter is thrown into parol, and the written 


contract is of no avail except as bearing upon the measure of Camages and 
other like matters. 


Appeal from Warren Circuit Court. 


The points decided are sufficiently apparent from the 
opinion of the court. 


Mc Clellan, Moody & Hillyer 5; C. Wells, for plaintiffs in 
error. 


I. This action is upon a written contract under seal for 
the delivery of cross-ties. Maurice was not a party to the 
contract. Credit was given to Camp alone. There was no 
privity between plaintiffs and Maurice. The demurrer and 
motion for a new trial were by both defendants. If Maurice 
had separately demurred on the ground of misjoinder the 
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suit ought to have been dismissed as to him. Camp has 
been deprived of the testimony of Maurice by the joining of 
him asa party. The court erred in overruling the demur- 
rer. The instructions given were erroneous. The jury are 
instructed that they can find against both defendants. The 
law of dormant partnership was improperly applied to a con- 
tract not of a mercantile character. This contract was not 
of such as one partner can make in his own name so as to 
bind the firm. No persons are bound but those who signed 
it. (See Story on Part. § 102,136, 142.) The first instruc- 
tion asked should have been given. (1 Mo. 121.) 


Lewis, for defendants in error. 


I. The objection as to misjoinder could not be considered 
under the motion in arrest. (R. C. 1855, p. 1231, § 610.) 
It is immaterial to consider here whether the two defendants 
could be joined in one suit. The only question is whether 
upon the facts stated in the petition Maurice can be held 
liable at all. Heissoliable. (2 H. Bl. 235; 12 East, 422; 
8 Car. & P. 345; 1 Wash. C. C. 490; 5 Bro. 491.) Besides 
the action was not brought on the contract. (23 Mo. 228; 
27 Mo. 308; 6 N. H. 481; 7 Pick. 181; 29 Mo. 28.) The 
instructions given were right. (5 Watts, 454; 17 Serg. & 
R. 165; 5 Pet. 529; 3 Price, 538; Story on Part. § 103; 
Colly. on Part. § 884.) There was no error in the refusal 
asked for by the defendants. (11 Texas, 273; 4 Iowa, 1; 
5 Mich. 123.) 


Scort, Judge, delivered the opinion of the court. 


This was an action to recover the value of cross-ties for a 
railroad, brought against the defendants Camp and Maurice. 
The defendant Camp was under a contract, it seems, to fur- 
nish ties to the North Missouri Railroad Company. That he 
might be enabled to discharge the obligation which rested 
on him, he entered into a contract under seal with the plain- 
tiffs, by which they were to deliver ties at certain places and 
within specified periods, and containing other stipulations. 
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The plaintiffs delivered ties under this contract, but not havy- 
ing complied with the terms of it themselves, they could not 
sue upon it, but brought an action to recover the value of the 
ties which had been delivered on account of Camp. This 
action was against both Camp and Maurice; the plaintiffs 
alleging that they were partners in procuring ties for the 
North Missouri Railroad Company. 

There was a demurrer to the petition, for the reason that 
Maurice was improperly joined as a co-defendant. Even 
conceding that the demurrer was in proper form, there can 
be nothing in it. The action is not on the sealed contract 
made with Camp. That contract is but inducement to this 
action, which is brought to recover the worth of the ties the 
defendants received from the plaintiffs ; and as the defendants 
jointly derived a benefit from their labor and materials, it is 
nothing but justice that they should jointly pay for them. 
When a written contract is varied by parol or from any other 
cause an action can not be maintained upon it, and it is 
made the inducement to another action to recover the value 
of the services rendered and materials furnished in conse- 
quence of it, the whole matter is thrown into parol, and the 
written contract is no longer regarded but in ascertaining the 
value of the services and materials by which the defendant 
has been benefitted, and other like matters. 

The court instructed the jury that unless they found that 
the damages, sustained by the defendants by reason of the 
breach of the contract on the part of the plaintiffs, exceeded 
the amount of the plaintiffs’ damages, they would find for 
the plaintiffs. This instruction it is argued is erroneous, 
because, under it, the jury could not allow the defendants 
damages for a breach of the written contract by plaintiffs 
unless they exceeded the amount of the damages of plain- 
tiffs. The instruction conveys no such idea. It does not 
direct the jury as to the amount they must find for the plain- 
tiffs. It is consistent with the idea that the plaintiffs’ dam- 
ages must be reduced by the amount of damages the defen- 
dants have sustained. 
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There was no error in the refusal of the court to instruct 
the jury that Maurice, though a partner and interested 
when the ties were delivered, was not liable for any ties fur- 
nished under the written contract made with Camp alone. 
This was nothing but a recurrence to the question that had 
been disposed of by the demurrer. It was alleged, and the 
jury have found the fact, that the defendants were partners 
in the matter of furnishing the North Missouri Railroad Com- 
pany with cross-ties. Being partners and enjoying together 
the benefits of the contract, they should jointly pay the plain- 
tiffs for furnishing the means by which they reaped those 


benefits. The other judges concurring, the judgment will 
be affirmed. 


— +~eee-r- — 


APPLEGATE et al., Appellants, v. SmitH e¢ al., Respondents, 


1. The question whether after-acquired real estate passes by a will is to be 
determined by the law of the place where such property is situate ; so also 
the forms and solemnities required to give the will its due attestation and 
effect. 

2. Where a will, executed in Kentucky according to the law of Missouri, is 
recorded in the former state, and an authenticated copy of such record is 
recorded in the proper county in this state, a copy of this last record fur- 
nishes conclusive proof of the will. 

8. By a will executed in Kentucky a testator devised to his wife his whole 
estate, real, personal and mixed, “ wherever situate.” After the date of the 
will the testator acquired land in Missouri. eld, that the title to said land 
passed to the widow under the will; that such title would not be divested 
by a deed of election executed by such widow declaring that, in case it 
should be determined that her husband died intestate as to said land, she 
elected to take one-half thereof subject to debts. 


Appeal from Jefferson Circuit Court. 
Noell & Beal, for appellants. 


I. A will of real estate, under the statute of wills 32 Hen. 
VIII., is a conveyance and can not operate on real estate not 
owned by the testator at the time of the making thereof. The 
present law of Missouri does not and the statute of 1835 did 
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not change thisrule. The statute of 1807, repealed in 1835, 
can not be considered by the court now. The present will is 
different from the will in the case of Liggat v. Hart, 23 Mo. 
—. The will was not proved according to the law and 
should have been excluded. The will should have been 
proved in the county in which the land lay to affect the after- 
acquired estate. What does the language of the act of 1835— 
“all his estate, real, personal and mixed’”—mean? It does 
not refer to the time of his death, but to the time of making 
the will. The court should not have permitted the copy of 
the will to be read in evidence. It was not a copy proven up 
according to our law. The defendants virtually abandoned 
the recorded copy by taking the deposition of Duncan. This 
did not remedy the defect. The probate in Kentucky should 
have shown that Applegate was of sound and disposing mind. 
Proof by one subscribing witness only is insufficient. (7 
Mo. 589.) The proof by Duncan is defective. (2 Atk. 56; 
T Mo. 592.) A copy of the probate of a will in another state 
is of no effect in this state. (10 Mo. 543.) It must be ad- 
mitted to probate in this state. The voluntary affidavit of 
Duncan was inadmissible. The after-acquired property was 
not embraced in the will. (Story, Confl. of Laws, 479, 474, 
52, 62, 430, 863, 373; 9 Pet. 483; 2 Greenl. Ev. § 671.) 
The election made by the widow had the effect of rejecting 
the provisions of the will in her favor, and gave her only 
one-half of the land in case of intestacy, and without any 
descendants in being capable of inheriting. The election 
should stand and the condition be rejected. The election to 
take in opposition to the will is a renunciation of all the 
benefits of it. (2 Sto. Eq. § 1079, 1085, 1077; 2 Williams 
on Exec. 1236, 1241; 7 Dana, 5; 6 B. Mon. 435; 3 J.J. 
Marsh. 865; 1 Dana, 203; 3 Bibb, 448; 10 B. Mon. 8; 3 
B. Monr. 174.) 


Frissell, for respondents. 


I. The paper purporting to be the will of Applegate was 


executed so as to pass real estate in this state. It embraced 
all the estate of which he died seized. The last probate was 


sufficient under our law. 
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Scorr, Judge, delivered the opinion of the court. 


The plaintiffs were the heirs at law of Thomas Applegate, 
who was a resident of the state of Kentucky, and died there 
after having made his will, by which he gave and devised to 
his wife Martha his whole estate, real, personal and mixed, 
wherever situated. After the making of this will the testa- 
tor purchased the land in dispute situated in this state. The 
will was admitted to probate in Kentucky after it had been 
proved according to the laws. Our statute authorizes non- 
residents, who hold lands in this state, to devise them by a 
will executed and proved according to the laws of this state, 
and [provides] that authenticated copies of such wills and 
the probate thereof, being recorded here, shall be evidence in 
the same manner as wills probated in this state. The ori- 
ginal probate taken in Kentucky not satisfying our law in 
relation to the probate, the will was proved a second time 
according to the requirements of our law and recorded. An 
authenticated copy of this will and probate last made in 
Kentucky was recorded here, and a copy of it given in evi- 
dence, which was excepted to. The defendants also gave in 
evidence the deposition of the witnesses who proved the will 
in Kentucky. The defendants gave in evidence a deed of 
election made by the widow of Applegate, in which she elects, 
in case it shall be determined that her husband died intestate 
as to the land in controversy, to take one-half of it subject 
to the payment of debts. There was a judgment for the 
defendants, the cause being tried by the court. 

The only material point in this case is whether the after- 
acquired lands passed by the devise to Martha Applegate. 
The will was made in Kentucky, and by the law of that state 
there must be something in the will itself which showed that 
after-acquired lands were intended to be passed by it in 
order that it may have that effect. A general devise of all 
his property, or of all his estate, or a general disposition of 
his land, will not authorize such a deduction. But his inten- 
tion to devise whatever interests he may own in land at his 
death must be disclosed by the language used, or by the 
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actual import of the provisions contained in the will. (10 
B. Mon. 2.) Story, in his Conflict of Laws, speaking of 
wills of immovable property or lands, (§ 474) says, that “ the 
law of the place where the property is locally situate is to 
govern as to the capacity of the testator, the extent of his 
power to dispose of the property, and the forms and solem- 
nities to give the will or testament its due attestation and 
effect.” According to this principle, we are to construe the 
will with an eye to the laws of Missouri, so far as the land 
situated within her limits is concerned. 

We consider that the case of Liggat v. Hart, 23 Mo. 127, 
settles the one now under consideration. That case deter- 
mines that the power over the after-acquired lands possessed 
by the testator is the same as that which he possesses over 
lands which he owned at the making of the will; that with 
respect to after-acquired lands, when the question arises 
whether they have passed by the will, it is just the same and 
to be determined on the same considerations as would deter- 
mine the question whether lands owned by the testator at 
the date of his will passed by it, or, in other words, that after- 
acquired lands, as to the power of disposition, rests on the 
same ground as the lands owned by the testator at the date 
of his will and the personal estate. According to this there 
can be no question but that the lands in Missouri passed by 
the will. Indeed the words “ wherever situate,” under the 
rule as established in Kentucky, would seem to indicate that 
the testator intended to devise away the land in Missouri. 

As the copy of the will offered in evidence was sufficient 
proof of its probate, we do not see how the plaintiffs were 
injured by the deposition of the witness Duncan. The will 
was proved in Kentucky, the residence of the testator, accord- 
ing to the laws of this state, and was there recorded. An 
authenticated copy of that record was brought to this state 
and recorded in the proper county. A copy of this last 
record was offered in evidence to show title in the defen- 
dants. This, surely, was competent evidence under our stat- 
ute of wills. The deposition of Duncan, then, could do 
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no harm, as the record was the only legal evidence for prov- 
ing the will and was in its nature conclusive and needed no 
support. 

We do not see how the deed of election affects the rights 
of the widow. She did not know whether her title under 
the will of her husband would be sustained to the land in 
Missouri. He might have been declared intestate as to that 
land, and in that event, there being no children, the widow, 
by making an election, would obtain a larger share of the 
land than if she had failed to do so. In this state of uncer- 
tainty as to how the will would be construed, she made an 
election to take place in the event she did not obtain the 
land under the will. How can that election affect her right 
under the will? The title to the land passed by the will, 
and she could not be divested of that title by declaring that 
if that title failed, she elected to take her dower in a way the 
law permitted her todo. The other judges concurring, the 
judgment will be affirmed. 


MUELLER, Respondent, v. Extiort, Appellant. 


. Judgment affirmed. 
Appeal from St. Louis Law Commissioner’s Court. 


D. C. Woods, for appellant. 


Grammer, for respondent. 
Scott, Judge, delivered the opinion of the court. 


This was an action began in a justice’s court and appealed 
to the law commissioner. It was on an account “ for two 
months and two days’ services rendered driving beer wagon.” 
There was evidence that the plaintiff was seen with horses 
worked in the defendant’s beer wagon and the witness thought 
the plaintiff drove for the defendant. Other witnesses tes- 
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tified that defendant was engaged in other occupations than 
that of driving a beer wagon. The plaintiff objected and 
excepted to this evidence on the ground that it did not sup- 
port the account in which the suit was brought. The time 
at which the witnesses saw the defendant at work for the 
plaintiff was the same for which wages were claimed. We 
see no error here and the judgment is affirmed, with ten per 
cent. damages. The other judges concur. 











Rozier, Plaintiff in Error, v. GrirrirH e¢ al., Defendants 
in Error. 











1. An actual possession of land is not necessary to enable a tenant in com- 
mon to maintain an action for a partition against his co-tenant; to defeat 
such action there must be an ouster by such co-tenant. 

2. Where the determination of equitable rights is sought, the rule that pre- 
vents the maintenance of an action at law for partition by one tenant in 
common against an alleged co-tenant, who claims to hold adversely, is inap- 
plicable ; the proceedings in such case will not be suspended short of ren- 
dering complete justice between the parties. 

8. Courts of equity can enforce trusts between tenants in common and at the 
same time make partition and take an account for the rents and improve- 
ments or moneys paid for the common benefit; where one joint owner ap- 
pears to have received more than his share of the estate, a court of equity 

will direct an account, and will not confine its relief to partition. 
























Error to St. Charles Circuit Court. 





The facts in evidence sufficiently appear in the opinion of 
the court. 






Whittelsey, for plaintiff in error. 





I. The court erred in sustaining the demurrer. The plain- 
tiff set up an equity between tenants in common. Plaintiff 
had the right to claim that the removal by defendant of the 
outstanding title from a part of the land owned in common 
enured to the benefit of plaintiff. (Picot v. Page, 26 Mo. 
398; 5 Johns. Ch. 388, 406; 3 Dana, 326; 25 Wend. 389; 
5 Conn. 529; 10 Johns. 292; 2 Eq. Cas. 741; 1 White & 
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Tud. L. C. 65, 67, 73; 6 Dana, 171; 17 Ves. 310; 3 
Swanst. 489; 1 Russ. & My. 132; 1 Pen. & W. 439; 8 
Watts, 81, 95; 2 Barr, 463.) Courts will enforce trusts 
between tenants in common and make partition. (17 Ves. 
533 ; 2 White & Tud. L. C. 485; 28 Mo. 297; 18 Mo. 468, 
29 Mo. 229; 2 Atk. 381; 5 Barb. Ch. 51; 4 Johns. Ch. 276; 
1 Sto. Eq. § 655.) Equity has jurisdiction to make parti- 
tion and to take and state an account for the rents and im- 
provements or moneys paid for the common benefit. (2 
White & Tud. L. C. 485; 8 Ves. 143; 2 Ves. 122; 18 Mo. 
468; 1 Sto. Eq. § 656.) Equity having jurisdiction for one 
purpose, will do full justice between the parties and thus 
avoid multiplicity of suits. (1 Sto. Eq. § 64, 69; 13 Mo. 
321; 5 Mo. 6; 8 Ves. 148; 2 Ves. 122.) There was no 
misjoinder of parties defendant. If D. Griffith was a neces- 
sary party he only could demur. Both defendants could not 
jointly demur. (26 Mo. 210.) There is no allegation that 
defendant is in adverse possession. The facts stated show a 
tenancy in common between plaintiff and the defendant Eliza 
A. Griffith, in the legal title as to one portion and in the 
equitable title to the other part. If defendant claimed an 
adverse title and possession, the objection should have been 
taken by answer. (2 Barb. Ch. 398.) If the facts are truly 
stated, the prayer would not deprive the plaintiff of the re- 
lief to which he may be entitled. (R. C. 1855, p. 1280, 
§ 12; 28 Mo. 469; 26 Mo. 210.) This case does not come 
within the rule of Lambert v. Blumenthal, 26 Mo. 471.) 
The judgment should have been for the plaintiff on the 
demurrer. 


Alexander & Wells, for defendants in error. 


I. Plaintiff could have no cause of action against the de- 
fendants until he offered to pay the half of the purchase 
money paid by defendant. There was a misjoinder of par- 
ties. D. A. Griffith had no interest in the land. There was 
a misjoinder of causes of action. The suit is for title, and 
for rents and profits of a part of the land, and for partition. 
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The petition clearly shows that the defendants hold the land 
adversely to the plaintiff. Plaintiff could not sue in parti- 
tion. There is no equity in the claim to contribute and take 
half of the benefit of defendant’s purchase. It is not alleged 
that either party was in possession, or that they had any title 
whatever at the time of defendant’s purchase. They were 
not therefore tenants in common. No such relation could 
exist without either title or possession. They had separate 
deeds, but they conveyed nothing. It is nowhere stated 
which is the better title, the original title acquired, or the 
outstanding title bought in by defendant. It is nowhere sta- 
ted that plaintiff or defendants were ever in possession, or 
that defendants prevented plaintiff from taking possession, or 
that the land was improved, or in what the rents and profits 
consisted. No facts are stated on which an account could 
be taken. 


Ewinc, Judge, delivered the opinion of the court. 


This is a proceeding in equity for partition, and to have 
the benefit of the purchase of an outstanding title to a part 
of the land claimed to be owned in common by the plaintiff 
and defendant Eliza A. Griffith, and also for an account of 
rents, profits, &c. The petition sets up an equity between 
the parties as tenants in common, and asks the enforcement 
of the trust as to this purchase by his co-tenant. The case 
is before us on a demurrer to the petition. 

It is said that the petition can not be sustained because it 
does not allege possession of the premises by the plaintiff. 
An actual possession is not necessary for the purpose of the 
action, and the title set out in the petition shows such a 
seizin as would entitle the plaintiff to the process of parti- 
tion. (26 Mo. 474.) There appears to be no adverse hold- 
ing by the defendant. The facts stated show a tenancy in 
common ; that they hold jointly under a legal title as toa 
part of the land and under an equitable title as to the re- 
mainder. It is only where there is an ouster or an exclusive 
pernancy of the profits, against the will of the others, that 
12—VOoL. XxxI. 
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partition does not lie. In this case nothing appears to show 
that the plaintiff has ever been ousted ; and among co-ten- 
ants the possession of one is the possession of all, until an 
ouster is shown. If the defendant claims an exclusive right 
by ouster of his co-tenant, that defence can be made by an- 
swer. 

The fact that the defendant is in possession of the prem- 
ises, claiming to hold them adversely to the plaintiff, is in 
general a sufficient ground for denying a partition in a court 
of law ; but when the question arises upon an equitable title 
set up by either of the parties, the reason of the rule fails. 
When the questions are such as belong to a court of equity, 
there can be no reason for suspending the proceedings short 
of complete justice between the parties. (Cox v. Smith, 4 
Ch. 275; Hosford v. Mervin, 5 Barb. 62.) 

The objection to the petition on the ground of misjoinder 
of causes of action is not well taken: Courts of equity can 
enforce the trusts between tenants in common and at the 
same time make partition and take an account for the rents 
and improvements or moneys paid for the common benefit. 
A decree for an account is a necessary incident to the exer- 
cise of equity jurisdiction, where equitable compensation is 
involved, as where the estate has been improved by one party 
by the expenditures of money, &c. Where one joint owner 
appears to have received more than his share of the estate, 
the court will direct an account, and will not, in analogy to 
proceedings at law for a partition, confine its relief merely 
to partition. (2 White & Tudor’s L. C. 534, and authori- 
ties there cited.) 

There is nothing in the point respecting a misjoinder of 
parties. (Murphy v. Murphy, 24 Mo. 527.) 

Judgment reversed and the cause remanded. The other 
judges concurring. 
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Mitton (of color), Plaintiff in Error, v. McKarney, Defen- 
dant in Error. 


1. An emancipation of slaves by will “on condition that they will enter un- 
der the care of the Colonization Society and emigrate to the American colo- 
ny in Liberia” is a valid act of emancipation. 

2. An emancipation of a slave under the twenty-third section of ‘a law re- 
specting slaves,” (R. C. 1825, p. 744,)—the emancipation being made con- 
ditional upon the choice of the slave to emigrate to Liberia—is valid al- 
though said law made no effectual provision to obtain security from the 
person emancipating, in accordance with the requirements of the fourth 
clause of the twenty-sixth section of the third article of the constitution. 

3. Where a master attempts to set a slave free on condition of his emigrating 
to Liberia, the latter is not entitled to an immediate judgment of liberation 
upon his professing a willingness to comply with the terms of the will. It 
must appear not only that he wishes to emigrate to Liberia, but that means 
are provided for accomplishing that end. (Scorr, Judge, dissenting.) 


Error to Monroe Circuit Court. 


The facts of this case sufficiently appear in the opinion of 
the court. 


Burckhartt, for plaintiff in error. 


I. The right of a slave to choose between freedom and 
slavery is recognized. (7 Dana, 80; 4 Leigh, 272; 19 
Georg. 85; 10 Leigh, 602; 13 Gratt. 219; 1 Gill. & Jo. 
390; 12 B. Monr. 557; 10 B. Monr. 69; 28 Mo. 254.) If 
a slave has no power to make an election where his freedom 
depends on that election, then the condition in the will is a 
condition subsequent. (7 G. & Jo. 227; 4 Kent, 130; 10 
B. Monr. 897; 12 Gratt. 117.) It is only necessary for the 
slaves to offer to perform the condition, as it is impossible for 
them to perform the condition until they are free. 


Carr, Pindall § Howell, for defendant in error. 

I. The plaintiff has not the capacity to make the election. 
(Bailey v. Poindexter’s Exee’r, 14 Gratt. 132.) The be- 
quest therefore fails. There is no averment that the Colo- 
nization Soclety is willing to take the plaintiff under its care 
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and transport him to Liberia. This should be averred in 
the petition. The attempted emancipation took place under 
the twenty-third section of the chapter respecting slaves in 
revised code of 1825. (R. C. 1825, p. 744.) That act 
makes no provision for the giving of security as required 
by the constitution. The testator has provided no fund to 
transport the negroes or to serve as a security. 


NaprTon, Judge, delivered the opinion of the court. 


The question in this case depends on the construction of 
the following provision in the will of John McKarney, which 
was made in August, 1833: ‘“ As to the residue of my 
slaves, to-wit, Marietta and her five children, Sam, Phebe, 
Nance, George, and her young child, with all her increase, I 
will and bequeath them to my beloved wife Margaret during 
her natural life, with a request that she attend strictly to 
their morals, and instruct them all to read the English lan- 
guage; but I expressly prohibit the sale of them under any 
circumstances; and after the death of the said Margaret, all 
of them that are twenty-one years of age are by me set free, 
on condition that they will enter under the care of the Colo- 
nization Society and emigrate to the American colony in 
Liberia, and as fast as they or their increase arrive at the said 
age of twenty-one years and comply with the above condi- 
tion, I hereby set free. All of them that prefer remaining 
with any of my children, after the death of my said wife, to 
complying with the foregoing condition, are permitted to do 
so; but I am to be distinctly understood, that they are not to 
be bought or sold even amongst my own children, much less 
to strangers.” 

The plaintiff is a son of Marietta, the woman named in the 
above provision, and is twenty-one years old. He alleges the 
death of the widow Margaret McKarney, and avers that by 
these provisions of the will of John McKarney he is free. 
He declares his willingness to comply with the conditions of 
said will and prays a judgment of liberation. To this peti- 
tion there was a demurrer, and it was sustained. 

















OCTOBER TERM, 1860. 





Milton (of color) v. McKarney. 





The principal question which this clause in the will pre- 
sents is whether the conditional emancipation provided for 
is valid. It is insisted that an act of emancipation made 
dependent upon the choice of the slave is of no effect, be- 
cause the exercise of such a power on the part of a slave is 
incompatible with the nature of slavery. 

And such appears to have been the opinion of the court 
of appeals of Virginia in the case of Bailey and others v. 
Poindexter, 14 Gratt. 132. In the case of Elder v. Elder’s 
Exece’r, 4 Leigh, 252, the decision was otherwise, and a pro- 
vision of this character in a will was sustained and enforced. 
The case was one where the testator had, as in the present 
case, given to his slaves the choice of going to Liberia or 
remaining with his family as slaves. The chancellor ap- 
pointed a commissioner to ascertain the wishes of the slaves, 
and under the direction of the court arrangements were 
made with the agent of the Colonization Society to have so 
many of the negroes as desired it transported to Liberia. 
There was no discussion in this case at the bar, so far as the 
report shows, of the question subsequently determined in 
Bailey and others v. Poindexter, nor does either one of the 
judges, who delivered opinions, allude to such an objection 
against the validity of the bequest ; but the point was man- 
ifestly presented by the record, and the absence of any notice 
of it, both by the court and the counsel, would seem to au- 
thorize the inference that no doubts were entertained in rela- 
tion to the legality of such a provision. 

However this may be, we do not perceive any peculiarity 
in the condition of slavery, as it exists in this country, which 
prevents the master from emancipating his slaves upon con- 
dition that the slave is willing. It is the act of the master, 
and not of the slave, which effectuates the emancipation. If 
the master can emancipate upon condition at all, why may 
not the choice of the slave constitute that condition, as well 
as any other event or act with which the slave has no con- 
cern ? 

What policy is to be subserved by preventing the master 
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from consulting the wishes of his slaves in a matter of this 
kind, when the law gives him the power of unconditional 
emancipation ? It may be said that the slave is not quali- 
fied to make a wise choice; but this fact only furnishes an 
argument against emancipation under any circumstances, and 
has no especial force against the kind of emancipation at- 
tempted here. If the slave is incapable of exercising any 
will of his own, what additional capacity or fitness is bestowed 
on him by an absolute emancipation? Is he not in point of 
fact as well qualified the day before he is declared free as 
the day after he his manumitted? The legal incapacity of 
the slave to make a choice is a theory designed to recognize 
and enforce the legal dominion of the master, and it is a 
perversion of the theory to make it have the effect of dimin- 
ishing the extent of that dominion. 

Another point was made in this case—that the act of 1825, 
under which McKarney’s will was made, is unconstitutional, 
as it made no effectual provision, in conformity to the 26th 
clause of the third article of the constitution of this state, 
to obtain security, from the person emancipating his slave, 
that the slave so emancipated should not become a public 
charge. But it is obvious that this provision of the consti- 
tution can have no application to a case where a slave is only 
emancipated upon the condition of going to Africa, or else- 
where beyond the limits of this state. In such cases a com- 
pliance with the conditions necessarily relieves the public 
here from all liability to the slave’s future support. The 
constitution was intended to prohibit emancipation, where 
the emancipated slaves are suffered to remain in this state, 
unless the person so emancipating will give the security re- 
quired. 

We have given our opinion upon these points, because they 
will necessarily arise in the case if it is further prosecuted, 
and not because they are essential to the determination of 
the case as it now stands. We think the demurrer was prop- 
erly sustained. The will of McKarney did not effect an un- 
conditional emancipation of the slaves specified. They are, 
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by its terms, “set free on condition that they will enter un- 
der the care of the Colonization Society and emigrate to the 
American colony of Liberia.”” They are allowed to choose 
between going to Liberia and remaining slaves with the tes- 
tator’s children. If they prefer remaining in Missouri, they 
are not liberated by the will, although the testator attempts 
to impose restrictions upon their owners incompatible with 
the laws. Such restrictions are merely nullities; they do 
not have the effect of emancipating the slaves. It would be 
contrary to the plain intent of the testator to give them such 
ameaning. If he supposed or intended that the slaves, who 
did not choose to go to Liberia, should be nevertheless free, it 
was folly to place any restrictions concerning their sale out 
of or in the family of the testator. His intention was that 
they should remain slaves, but that they should not pass out 
of his family by sale, or from one member of the family to 
another. This latter intention can not be carried into effect, 
because it is against the laws of the state. 

The plaintiff was not entitled to a judgment of liberation 
upon the case made in his petition. There is a general aver- 
ment in the petition that the plaintiff is willing to comply 
with the conditions of the will, but this is insufficient. If 
such declarations as this be held a sufficient compliance with 
a will of this character, emancipation under them will be in 
effect unconditional, thereby defeating, instead of carrying 
out, the intention of the testator. There are no doubt diffi- 
culties attending the execution of such a bequest, at best ; 
but they are not insuperable. It is the duty of the executor 
or administrator to see to the execution of the will. There 
is no averment, in this case, that the administrator has shown 
any disinclination to furnish reasonable facilities for execut- 
ing the testator’s purposes relative to these slaves. There is 
no averment that the Colonization Society have the means or 
the inclination to promote the purposes which the testator 
had in view. There is no averment even that the Coloniza- 
tion Society has any existence now, although, as a matter of 
history, we believe the society still has an agent in this state. 
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This will was made more than twenty years ago, and the 
condition and prospect of that society may have undergone 
great changes. The court should be satisfied, not merely in 
reference to the plaintiff’s wishes, but that means are pro- 
vided for accomplishing them, if his choice is to emigrate to 
Liberia. In Elder v. Elder, a commissioner was appointed 
by court to ascertain the wishes of the slaves and to corres- 
pond and contract with the African Colonization Society for 
the transportation of such of them as were willing to accept 
emancipation upon these terms. There is nothing to forbid 
a similar course from being taken here, if the administration 
should interpose obstacles to carrying out in good faith the 
provisions of the will; but it is manifest that this action is 
misconstrued ; there is no foundation for a judgment of 
immediate liberation. 
Judgment affirmed; Judge Ewing concurring. 


Scott, Judge, dissenting. I am of the opinion that this 
judgment should be reversed. This is an action standing 
on legal rights. In such cases, this court has no discretion- 
ary powers. The slave, under his master’s will, has elected 
to be free, and to put himself under the direction of the 
Colonization Society, and, according to the will, has a right 
thereby to be free. This court has no authority by law, nor 
by virtue of any thing contained in the record, to look be- 
hind it, and inquire whether the slave will be sent to Africa 
or not. 


LACKLAND, Respondent, v. NortH Missourt RaILroapD Com- 
PANY, Appellant. 


1. The grant to a railroad company of a right of way merely over a public 
street in a city or town will not authorize the placing of any obstructions in 
the street such as will render it useless as a street ; for the purpose of es- 
tablishing depots, depot yards or other structures for the convenience or 
business of the railroad company, ground must be procured not already 

dedicated to uses inconsistent with such purpose. 
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2. The grant to acity of a power to “open, alter, abolish, widen, extend, 
establish, grade, or otherwise improve and keep in repair streets” would not 
authorize an appropriation of a street to such uses as would be entirely in- 
consistent with its use as a street. 

3. The right of the owner of a lot in a town or city to the use of the adjoin- 
ing street is as much property as the lot itself; the owner of the lot can 
not be deprived of this right by the obstryction of the street without com- 
pensation. It is immaterial in such case whether the owner of the lot owns 
to the middle of the street or not. 


Appeal from St. Charles Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Lewis, Wells, and Wickham, for appellant. 


I. The court erred in giving and refusing instructions. 
There was no injury to or interference with the soil owned 
by the plaintiff. Plaintiff is not entitled to recover for loss 
or injury consequent upon a proper use by another of the 
adjoining soil. Even if plaintiff had an ownership to the 
middle of the street, yet the street being still in the hands of 
the public as a common easement, the mere hindrance of the 
public in the enjoyment of such easement could be no injury 
to plaintiff’s reversionary fee. (12 Mass. 226; 17 Johns. 
92; 8 Johns. 421; 1 Pick. 417; 2 Stockt. 352; 16 N. Y. 
97; 7 Barb. 508; 4 Conn. 195; 10 Barb. 369; 38 Maine, 
29; 25 Verm. 49, 465.) The city authorities had full power 
under their charter to grant the right of way to defendant. 
(Sess. Acts, 1849, p. 270, § 10; 2 Stockt. 352; 15 Barb. 
193.) The use of the street by defendant for the purposes of 
its railroad was authorized by legislative enactment in the 
charter of the defendant. (Sess. Acts, 1851, p. 486, § 11; 
6 Whart. 215; 25 Verm. 49, 465; 3 Duer, 119; 23 Barb. 
483 ; 38 Maine, 29; 27 Penn. 339; 4 Cush. 152.) The act 
of the legislature is valid and constitutional. No vested 
rights are interfered with unless it be those of the public. 
The whole scope and spirit of the instructions given for plain- 
tiff are based upon this error, that a private individual can 
recover damages for injury or inconvenience which, if sus- 
tained at all, are shared by him in common with the public 
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at large. Such actions can never be maintained except on 
the ground of some direct injury which has peculiarly affected 
the plaintiff, and which is no part or parcel of the public 
wrong involved in the same transaction. The obstruction of 
the highway, if unauthorized, is purely a public wrong. The 
dimunition in value of plaintiff’s lot is not such a special 
and peculiar damage as will bring plaintiff within the excep- 
tion. (Angell on Highways, § 285; Carth. 191; 1 Bibb, 
292; 1 Esp. 148; 7 Cow. 609; 1 Handy, 82.) The power 
to grant right of way along a street must reside in either the 
legislature, the corporate authorities of the city, or the own- 
ers of the adjacent lots. If it resides in either of the two 
first mentioned, then the acts of defendant were lawfully 
authorized and plaintiff was not entitled to recover. It does 
not reside in the owner of the adjacent lot. He has no 
greater interest in the street than any member of the com- 
munity. His property is not required to be taken for the 
public benefit. In this case, plaintiff can not be considered 
as owning the soil in the street. The legal presumption of 
ownership to the middle of the street, which has been asserted 
by some of the eastern authorities, will not be recognized 
here. If plaintiff does own to the middle of the street, still 
he is not the proper party to be looked to for a grant of the 
right of way. As such owner, he has only a reversionary 
right to the soil after it shall cease to be a street. In this 
case the street still remains a street; the complaint made is 
for an obstruction of the public easement; for any abuse of 
the grant the defendant is liable to the public. 


H. C. Lackland, for respondent. 


I. The court committed no error in giving and refusing 
instructions. The grant of the right of way by the legisla- 
ture and city council does not exclude the idea that the pro- 
prietor adjoining the street should have compensation for 
any injury he may sustain by converting a common street 
into a railroad track. (21 Mo. 25.) The company, after 
getting the consent of the state and city, should have con- 
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demned the right of way. The grant of the right of way 
did not justify the defendant in the acts complained of. The 
street is so obstructed that it can no longer be used asa 
street. The plaintiff is the owner of the soil to the middle 
of the street; this ownership is subject only to the easement 
of the public as a common highway. He has a special prop- 
erty in the street as a highway. This property is distinct 
from and independent of the ownership of the soil in the 
street. It can not be interfered with without a regular con- 
demnation and compensation. (2 Smith’s Lea. Cas. 98; 11 
Mo. 32: 26 Mo. 193; 27 Mo. 373.) The charter gives the 
city no power to authorize such an obstruction of the street. 


Napton, Judge, delivered the opinion of the court. 


This case does not involve the question whether a railroad, 
in a street of an incorporated town or city, is of itself such 
an obstruction to it or such a perversion of it from its ori- 
ginal purposes as to furnish a ground of action to the pro- 
prietor of adjoining lots. That question has been the subject 
of discussion and decision in several of the courts of the 
United States, but the decisions have not been altogether 
uniform, and the law upon the subject can not be regarded 
as fully settled. Angell, in his work on Highways, after a 
reference to most of the cases, expresses the opinion that, at 
the date of his work, the weight of authority was, that such 
roads are not necessarily nuisances, but might be so regulated 
and conducted as to be properly considered an improved 
mode of using the public easement. (Angell on Highways, 
224.) In the work of Judge Redfield on Railways, a dissat- 
isfaction with the current of American decisions on this 
point is intimated, and a belief is expressed that these mod- 
ern improvements upon highways and streets, however desir- 
able and valuable in the main to the public, are yet such 
material changes of the public easement as, upon principles 
of reason and justice, should be attended with compensa- 
tion to the proprietors of lands and lots adjoining the streets 
or highways. (Redfield on Railways, 160.) It is not neces- 
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sary, in this case, that we should express any opinion on 
the point, for it is quite obvious that the case did not turn 
upon it. 

By an ordinance of the city authorities of St. Charles, 
passed October 15, 1855, it was enacted that “ the right of 
way through Main street up to a point one hundred feet north 
of the point of intersection of Clark and Main streets be and 
is hereby granted to the North Missouri Railroad Company, 
upon said company complying with the requisition made in 
the report of the committee appointed to take into consider- 
ation the request of said company.” The consideration of 
this grant to the railroad company appears, from the reports 
made to the corporation, to have been their construction of 
various improvements upon other streets of the city, the cost 
of which amounted to several thousand dollars, and there 
is no dispute that the company performed her part of the 
contract. 

All the acts done by the railroad company, upon that part 
of Main street lying immediately adjacent to the plaintiff’s 
lot, were done by virtue of the supposed authority conferred 
on the company by this ordinance, and it is upon this ordi- 
nance that they rely for a justification. 

The proofs upon the trial, in conformity to the allegations 
of the petition, showed very clearly what the railroad corpo- 
ration had done ; and the question is, whether their acts are 
warranted by the grant of way from the city of St. Charles. 
If they are not, then the defendant’s justification fails on 
that ground; but if the ordinance should be construed as 
authorizing all that had been done under color of its author- 
ity, the question still remains, whether the corporation by 
its charter had any power to do the acts themselves or to 
authorize such acts to be done by others. 

It appears that the company built a side track along the 
main track in the street fronting the plaintiff’s lot, and a 
switch track connecting the two others; that these tracks 
rest on embankments, which of themselves entirely obstruct 
all passage of vehicles over any part of the street. But, in 














OCTOBER TERM, 1860. 185 


Lackland v. North Missouri Railroad Co. 











addition to the three tracks, two switch frames and a cattle- 
way have also been erected. The side track, which was im- 
mediately on the edge of the street next to the plaintiff’s lot, 
is used as a standing place for the cattle, freight and passen- 
ger cars when not in motion, and thus at all times long 
trains of cars are standing on this track, cutting off all access 
to the adjoining lots, even by foot passengers. Freight cars 
are also loaded and unloaded at this place. In short, the 
entire street in front of plaintiff’s lot is used as a depot yard, 
and was, according to all the testimony at the trial, rendered 
totally useless as a street. These facts were passed upon by 
the jury, and we therefore assume them to be as stated. 

The only question, then, presented by the case is, did the 
grant of the right of way by St. Charles authorize the com- 
pany to go to this extent, or, if it did, had the corporation 
any power to make such a grant so as to deprive the plaintiff 
of his right to compensation ? 

In construing a grant of power to a private corporation 
the power must be given in plain language or by necessary 
implication. Whatever is doubtful is against the corpora- 
tion. With this rule of construction as a guide, the supreme 
court of Pennsylvania, in the Commonwealth v. Erie & N. 
E. R. R., 27 Penn. 351, held that the company, though in- 
vested by their charter with a right of way over and along 
streets, highways, &c., but with the restriction ‘ not to ob- 
struct or impede their free use,’”’ was not authorized to place 
any material obstructions in the streets or highways they 
passed over or crossed beyond what was absolutely necessary. 
Any change of grade, therefore, unless the road or street 
was adopted to the new grade at the expense of the railroad 
company, any embankments, ditches, bridges, &c., which 
would prevent the free passage of vehicles, at times, when 
the cars might not be on it, were regarded as unauthorized. 
This opinion is the more significant as coming from a court 
holding the most liberal views on the general question, and 
maintaining at all times the absolute control of the state over 
all its highways, whether town or country. For in Philadel- 
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phia & Trenton Railroad Co., 6 Whart. 44, Judge Gibson 
had said emphatically: “ A highway is the property of the 
people, not of a particular district, but of the whole state, 
who, constituting as they do the legitimate sovereign, may 
dispose of it by their representatives and at their pleasure. 
Highways, therefore, being universally the property of the 
state, are subject to its absolute direction and control.” The 
learned judge recognized no distinction between streets in 
incorporated cities and public highways; he declared them 
all ‘subject to the paramount authority of the legislature, 
in the regulation of their use by carriages, rail-cars, or means 
of locomotion yet to be invented.” 

In the case of Tate v. The Ohio & M. Railroad Co., 8 Por- 
ter, Ind. 479, a city ordinance authorized the construction 
of the railroad on the street in front of the plaintiff’s lot, 
and the company built their track on an embankment four 
and a half feet high in the centre of the street, the steep 
sides of which prevented all ingress and egress from one side 
of the street to the other. Without deciding whether the 
ordinance would have been a protection against plaintiff’s 
claim had the track been laid at the grade of the street and 
used in that way for the passage of their trains, the court 
pronounced the change of grade an obstruction not author- 
ized by the city ordinance, and therefore sustained the action 
for the injury which it occasioned to the plaintiff’s lot. 

In these cases it will be perceived that a grant to a rail- 
road company of a right of way over a street has not been 
allowed to justify acts, which are in every respect trivial 
obstructions compared to those complained of by the plain- 
tiff below in this case. Here was not a simple obstruction 
by the elevation of the grade of the strect, but in reality an 
entire conversion of it, by permanent structures of various 
kinds, to such uses as virtually blocked it up for all the pur- 
poses of a street. A mere right of way over a public street, 
granted to a railroad company, does not, in any legal or com- 
mon acceptation of the words, imply a right to establish 
depots, or depot-yards, or other structures for the conve- 
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nience or business of the road. For these purposes the com. 
pany must procure sufficient ground, not already dedicated 
to uses entirely inconsistent with the purposes to which they 
propose to apply it. 

With this view of the proper construction of the ordinance 
passed by the city authorities of St. Charles, it is unneces- 
sary to extend the inquiry into the power of that city, under 
the charter, to permit such an appropriation of a street as 
has been made by the North Missouri Railroad Company. 
The power to “ open, alter, abolish, widen, extend, establish, 
grade, or otherwise improve-and keep in repair streets,” is a 
very extensive grant, but it can hardly be construed to reach 
a case like this. <A street may be “ established or opened”’ 
on ground where no street existed before, but, of course, 
this can only be done by compensating the owners of the 
ground. A street may be widened, but this can only be 
done upon the same terms. A street may also be abolished, 
but in that event the ground reverts to its original proprie- 
tors, whether they are the owners of coterminus lots or those 
who first dedicated the streets to the public use. It is man- 
ifest that such an appropriation of a street as was made in 
this case does not look to its abolishment; it only tends to 
its monopoly. It is still used as a thoroughfare ; but appro- 
priated exclusively to the use of a particular corporation and 
a particular description of transportation. It is no exercise 
of the power to abolish, and it is not pretended that it had 
any tendency to “ improve” or “ keep the strect in repair.” 
The charter of St. Charles, therefore, did not warrant such 
an appropriation of Main street as is claimed. 

We do not wish to be understood as saying that the legis- 
lature could not grant such a power to the corporation ; we 
only speak of the powers already conferred. 

As to the ownership of the soil of the street, the question 
is of no practical importance in this case. The right of the 
owner of a lot in a town to the use of the adjoining street is 
as much property as the lot itself, and the legislature can no 
more deprive a man of one than of the other without com- 
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pensation. To what extent this right is impaired by the 
mere construction of a railroad over it, or whether it is im- 
paired at all by appropriating it to such a use, is a matter 
about which this record requires us to give no opinion. In 
Pennsylvania, the power of the legislature to authorize the 
building of a railroad on a street or other public highway is 
regarded as settled ; (Commonwealth v. Erie & N.S. Rail- 
road, 27 Penn. 351;) and so it is considered to have been 
‘declared in England; (1 Barn. & Ad. 30;) and in Massa- 
chusetts; (23 Pick. 28 ;) and in New York, (7 Barb. 509.) 
But we have not observed any case, even where this power is 
conceded, which allows the erection of depots, or car-build- 
ings, or any other structures, which materially obstruct the 
use of the street or highway as a public easement. It is 
immaterial whether the plaintiff owned the ground to the 
middle of the street or not, as his right of action grew out 
of his ownership of the lot, and so the case was put to the 
jury on the trial. 
Judgment affirmed. The other judges concur. 


Tuomas, Respondent, v. Wyatt, Appellant. 


1. Although a patent issued to a person not in existence is a nullity, yet a 
patent to a person under an assumed name is not void; if such person 
should, under such assumed name, transfer the land to a purchaser, the title 
would enure to the latter. 


Appeal from St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 
Beirne, Morehead, and Buckner, for appellant. 


I. A patent toa fictitious person is void. (25 Mo. 24.) 
The court should have given the instructions asked by defen- 
dant. The instruction given makes the case turn on an issue 
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wholly irrelevant. The junior patent was to a person capa- 
ble of taking. The land was subject to sale and the patent 
issued by legal authority. 


Coalter, for respondent. 


I. The case as it now stands presents questions entirely 
different from those involved in the cause when on error be- 
fore. (25 Mo. 24.) The court committed no error in giving 
or refusing instructions. The defendant, claiming under 
Samuel Johnson, is estopped to deny his existence. 


Scott, Judge, delivered the opinion of the court. 


This was an action of ejectment. The plaintiff’s title was 
as follows: From the office of the register in the St. Louis 
land district on the 19th of August, 1829, there was issued 
a certificate of entry, numbered 1786, stating that Samuel 
Johnson, of Kentucky, had entered lot number one, of town- 
ship forty-five north, in range number five east, containing 
eighty acres. On this certificate there was an assignment, 
bearing even date therewith, made in the name of Samuel 
Johnson to the plaintiff Jas. S. Thomas, which was attested 
by James Coleman. On this certificate a patent was issued 
by the United States to Samuel Johnson, dated on the 5th 
day of January, 1843, and delivered to the said Thomas, who 
afterwards brought a suit in equity against Samuel Johnson, 
in which there was a decree vesting Johnson’s legal title in 
him. The only service of process in this suit was by order 
of publication. 

The defendant’s title was a patent to Samuel M. Coleman, 
assignee of Samuel Johnson, dated the 14th of March, 1845, 
for the tract of land above described, in which it was recited 
that Samuel Johnson had deposited in the General Land 
Office a certificate of the register of the land office at St. 
Louis, whereby it appeared that full payment had been made 
for the said tract of land by Samuel Johnson. Samuel M. 
Coleman, the patentee, who was a son of James Coleman, 
conveyed one-half of the tract patented to him to Isaac 
13—VOL. XXXI. 
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Wyatt, the husband of the defendant. The half of the tract 
is the land in controversy. 

James Coleman, who, it has been seen, attested the assign- 
ment of the certificate made by Samuel Johnson to the plain- 
tiff, was a clerk in the register’s office. There was evidence 
that he was a man of bad character, and on that account was 
discharged from his employment. A number of applications 
for entries, signed by Samuel Johnson and James Coleman, 
for the register, were produced, and evidence was given tend- 
ing to show that they, signatures and all, were in the hand- 
writing of James Coleman. Among these was the applica- 
tion for the entry, numbered 1786, above mentioned. There 
was some other evidence in the cause assailing the conduct 
of Coleman in the register’s office. Such a man as Samuel 
Johnson had never been heard of. 

The case was tried by a jury, and the court, rejecting all 
the instructions asked by each party, gave the following: “If 
the jury believe from the evidence that the patent, purport- 
ing to be issued to Samuel Jolson, given in evidence by the 
plaintiff, dated January 5, 1848, is genuine, and that it was 
issued upon the certificate of entry under date of August 
19, 1829, numbered 1876, also introduced in evidence by the 
plaintiff; and if the jury shall further find that the patent 
purporting to be issued to Samuel M. Coleman, as assignee 
of Samuel Johnson, dated the fourteenth of March, 1845, 
and which was given in evidence by the defendant, is genu- 
ine, and that it was issued upon the same certificate of entry 
numbered 1876, that the said patent to Samuel Jolson was 
issued upon, and that cach of the said patents covers the 
same land, then the patent, given in evidence by the plain- 
tiff and the deeree of this court also read in evidence, makes 
a title in the plaintiff superior to the title in the defendant 
under said patent bearing date March 14, 1845, and the deed 
from said Samuel M Coleman to the said Isaac Wyatt, and 
the plaintiff ought to recover.” There was a verdict for the 
plaintiff. 

The ground, on which the defendant repelled the plain- 
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tiff’s right to a recovery, was that Johnson was a fictitious 
person 5 that there was no such man in being, and therefore 
the patent was void, and the plaintiff could not derive any 
title from it or the patentee. There is no doubt that a patent 
issued to a person not in existence is void. his was the 
view taken of this case when it was formerly here. But now 
we have more light upon it, and although we adhere to the 
opinion then expressed, we doubt whether it is applicable to 
the case as it is now presented. The only theory that will 
solve the question insulved in this litigation (and we think 
there is sufficient evidence to put it to a jury) is, that Sam- 
uel Johnson is an assumed name of James Coleman, and 
not a fictitious person. If we regard Coleman as usurping 
the name of Johnson when it suited his purposes, we have 
a clue by which we may be guided to the justice of this 
ease. We have no doubt that this was the light in which 
this matter was viewed in the court below, but as the case 
was tried by a jury we do not conceive that the language of 
the instruction was sufficiently pointed to direct their atten- 
tion to the matter really in issue. If James Coleman used 
the name of Samuel Johnson to designate himself, when he 
thought proper, and made the entry in the name of Samuel 
Johnson for himself, merely using that name as he would the 
one by which he was usually known, and endorsed it in the 
name of Samuel Johnson with the same view, then the trans- 
action is to be regarded as though James Coleman had used 
instead of the name ‘ Samuel Johnson” the name “ James 
Coleman.” So the patent to Samuel Johnson is to be re- 
garded as to James Coleman and not to a fictitious person. 
I knew an individual once, who was sued in an action in 
which heavy damages were claimed, and during its pendency 
he entered a great quantity of land in his name reversed or 
spelt backwards. Now no one supposed that, if a judgment 
had gone against him, that the title had not passed from the 
United States so that the land would have been subject to 
the claim of the creditor. So we suppose it is competent to 
the party here to prove that James Coleman was Samuel 
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Johnson or James Coleman, just as it suited his purposes ; 
that he was a man who used two names; that to effect his 
ends he endeavored to make it appear that he was two differ- 
ent persons. It matters not whether it was generally known 
that he went by two names or not. The law is the same, 
though he was known by one name only, as though he was 
known by both. If a man signs a bond by a name by which 
he was never called or known, or which he had never used 
before, he would be bound by it. (Carpenter v. Williams, 
28 Mo. 460.) 

The plaintiff contended that the defendant, claiming under 
a patent from the United States to Samuel M. Coleman, as 
assignee of Samuel Johnson, and a deed from said Coleman, 
is estopped from denying the recitals in said patent and deed 
that Samuel Johnson purchased the land described therein 
from the United States and paid for the same, and that Sam- 
uel Johnson was the regal person who purchased said land. 
Without acquiescing in the correctness of this argument, it 
may be observed that the defendant, by claiming under the 
patent, is not debarred from any other defence she may have. 
If her title under the patent fails her, then she may rely on 
her possession. If she were plaintiff claiming title only un- 
der the patent and deed, then it might be necessary to deter- 
mine the force of this objection. 

This case, then, depends on facts to be determined by a 
jury. These facts are whether James Coleman and Samuel 
Johnson were not the same identical person, and the name 
Samuel Johnson was assumed by Coleman to carry out his 
fraudulent designs. If these facts are found, the plaintiff will 
be entitled to recover. If, on the other hand, the jury be- 
lieve from the evidence that the government, in issuing the 
patent, intended it for another person distinct and separate 
from James Coleman, and that there was no such person 
ever in existence, then, in the nature of things, no title could 
pass by the patent. Reversed and remanded. 
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Smith Vv. “Alexander. 


SmitH e¢ al., Appellants, v. ALEXANDER, Respondent. 


1. Where a written contract not under seal is executed by an agent, it is not 
indispensable, in order to bind the principal, that it should be executed in 
the name and as the act of the principal; it will be sufficient if, upon the 
whole instrument, it can be gathered, from the terms thereof, that the party 
describes himself and acts as agent and intends thereby to bind the princi- 
pal and not to bind himself. 

. The addition to the name signed to a contract of the official character of 
the person so signing is such an indication of the representative character 
of such signer as will warrant a resort to parol evidence to prove extrinsic 
circumstances, such as to whom the consideration passed and credit was 
given, the agent’s authority, &c.—by which the respective liability of the 
principal and agent may be determined. 


bo 


Appeal from St. Louis Court of Common Pleas. 


Mc Clellan, Moody §; Hillyer, for appellants. 
G. P. Strong, for respondent. 


Ewinc, Judge, delivered the opinion of the court. 


This was an action on the following instrument: “ $500. 
St. Louis, Mo., July 22, 1855. Ninety days after date, I 
promise to pay to the cule of Messrs. Smith & Co., five 
hundred dollars, for value received, negotiable and payable 
without defalcation or discount. [Signed] J. H. Alexander, 
Treas’r Ohio & Miss. R.R. Co.” 

On the trial, the plaintiff having read the note in evidence, 
the defendant introduced testimony showing that he was the 
treasurer of the Ohio and Mississippi Railroad, and tending 
to prove that the note sued on was given by him in liquida- 
tion of an indebtedness due to the plaintiffs from that com- 
pany, and that defendant received no consideration for the 
giving of said note. The ruling of the court was excepted 
to by the plaintiff in admitting this evidence, as also in giv- 
ing and refusing instructions. . 

The general rule usually laid down respecting sealed con- 
tracts is not applicable in its full extent to written contracts 















































194 ST. LOUIS. 





Smith v. Alexander. 
not under seal. In reference to these, it is said to be clear’ 
from the authorities that it is not indispensable, in order to 
bind the principal, that such a contract should be executed 
in the name and as the act of the principal. It will be suf- 
ficient if upon the whole instrument it can be gathered, from 
the terms thereof, that the party describes himself and acts 
as agent and intends thereby to bind the principal and not to 
bind himself. (Story, Ag. § 160.) 

And in reference to corporations, (as to which the tendency 
of modern decisions, it would seem, is to relax somewhat the 
strict rules on this subject,) it is said that if, from the con- 
tract itself, or from this coupled with the conduct of the 
parties thereto, it appears that credit was given, not to the 
agent but to the corporation, and it appears to have been the 
intent of the parties that the corporation should be bound, 
the corporation is alone liable, irrespective of the particular 
form of the contract. 

Owing to the great diversity in the form of the instru- 
ments involving questions of this character, the adjudged 
cases furnish no general rule more definite than that refer- 
red to; and many of them have little applicability to other 
cases except in their general principles. In some of the 
authorities cited, the execution of the instrument in the form 
of that before us has been held the individual obligation of 
the person signing it, and not that of the individual or com- 
pany indicated by the addition to the signature, such addi- 
tion being regarded merely as descriptio personarum, while 
in others it has been held sufficient on its face to avoid per- 
sonal liability. Although it would appear to be by no means 
settled that such a mode of execution—the mere addition of 
the official character to the name—is tantamount to a dis- 
claimer of personal responsibility, it is deemed such an indi- 
cation of the representative character as to warrant a resort 
to parol evidence, not of course to contradict or vary the 
writing, but to explain it. The purpose of introducing parol 
evidence in such cases is to prove extrinsic circumstances, by 
which the respective liability of the principal and agent may 
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be determined, such as to which the consideration passed and 
credit was given, the agent’s authority, &c. When the 
names of both principal and agent appear on the instrument, 
and the contract, though in the name of the agent, discloses 
a reference to the business of the principal, so that the in- 
strument as it stands is consistent with either view of its 
being the engagement of the principal or of the agent, parol 
evidence is admissible in a suit against the agent to charge 
him by showing either that credit was given to him or that 
he had not authority to bind the principal, or to discharge 
him by proving that the consideration passed directly to his 
principal, &c. (1 Amer. Lea. Cas. 453, and authorities there 
cited. ) 

Justice Johnson, in Mechanics’ Bank v. Bank of Colum- 
bia, 5 Wheat. 536, says, it is enough for the purpose of the 
defendant to establish that there existed on the face of the 
paper circumstances from which it might reasonably be in- 
ferred that the transaction was either an individual or a cor- 
porate one, in which case it becomes indispensable to resort 
to extrinsic evidence to remove the doubt. In that case 
parol evidence was admitted to prove that character or capa- 
city in which the check was drawn; and the only evidence 
on its face of its being a corporate transaction was the cor- 
porate name in the caption. A mere addition to the name 
of the party signing a contract can not be regarded as a cer- 
tain. indicium that it was made on behalf of another. Where, 
however, it is doubtful from the face of the contract whether 
it was intended to operate as a personal engagement of the 
party signing it, or to impose an obligation on some third 
person as his principal, parol evidence is admissible to show 
the true character of the transaction. (Lazarus v. Shearer, 
2 Ala. 274; Hicks v. Hinde et al., 9 Barb. 529; Conn. v. 
Pat. Henry lron Co. 12 Barb. 55; 7 H. & J. 415.) 

In this view of the case, we see no error in giving the in- 
struction asked by the defendant and refusing those asked by 
the plaintiff. 

Judgment affirmed; the other judges concurring. 
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Sarpy et al., Respondents, v. DeTcHEMENDY et al., Appel- 
lants. 


1. Where, on account of the non-attendance of a circut court judge, the 
term lapses after the statutory adjournment from day to day for three 
days, a sheriff’s sale of real estate made during the three days should be 
set aside. 


Appeal from St. Genevieve Circuit Court. 


Noell, for appellants. 


I. A sheriff’s sale of real estate is good if made during the 
first three days of the term, although no court is actually 
held. (R. C. 1855, p. 539, § 44, 45, 46, p. 746, § 45.) 


Scott §- Watkins, for respondents. 
Scorr, Judge, delivered the opinion of the court. 


This is a motion to set aside a sheriff’s sale under the fol- 
lowing circumstances: A large tract of land, containing up- 
wards of four thousand arpens, was advertised to be sold 
during the November term, 1859, of the St. Genevieve cir- 
cuit court. The land was exposed to sale and bid off at fifty 
dollars during the first three days of the week during which 
the term was to be holden. The judge of the court failed to 
appear and the term elapsed. The sale was made during one 
of the three days from which the court stood adjourned 
from day to day in pursuance to law. The land was claimed 
by others than the defendants in the execution, and was 
bought by them. The sale was set aside. 

This is the first instance in which real estate in Missouri 
has been sold by a sheriff under such circumstances. Our 
books of reports furnish no case in which such a sale has 
been made, nor do our memories recall any such proceeding. 
Had the opinions prevailed that such sales were authorized 
by law, they would have been made, as the lapse of a term 
of the circuit court is a thing of no unusual occurrence. If 
such a sale was tolerated, it would lead to a great many 
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abuses. The law directs sales of real estate to be made dur- 
ing the terms of the circuit court, because, on such occa- 
sions, the people of the county are assembled, or at least 
more of them than at any other time, with the view of re- 
maining together and transacting their business. The ab- 
sence of the judge is frequently anticipated ; it is known 
that a court will not be held. The people may assemble on 
the first day of the term, and learning that there will be no 
court, they will disperse immediately. Now if a sale should 
| be advertised to take place on the third day, what a door 
under these circumstances would be opened to trick and 
management for sacrificing men’s estates. No time is gained 
by such a sale. As the court will not sit, no deed can be 
made, and purchasers at sheriff’s sale do not usually pay the 
purchase money before they receive a deed. A sale under 
such circumstances would be so novel a thing that the mis- 
trust of the legality of it would damp the ardor of bidders 
and cause a sacrifice of the property. A court would be 
warranted in setting aside a sale when it appeared that it 
was made under circumstances that produced a sacrifice of 
the estate sold. 
Judgment reversed. The other judges concur. 
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Tue Strate, Respondent, v. Sma, Appellant. 





1. Each sale of intoxicating liquor without a license constitutes a distinct and 
separate offence against the State; different and distinct offences may be 
committed by selling to the same persons at different times. 

2. Time is not material in the statement of the offence; a sale on one day 
may be alleged and the proof may be of a sale on another. 

3. To sustain a plea of former conviction, the burden of proof is devolved 

upon the defendant to show that the offence charged is the same of which i 

he was formerly convicted ; it would not be sufficient to show that the tes- f 

timony adduced was the same as that introduced on the former trial, where 

such testimony showed several distinct and separate offences. 
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Appeal from Scotland Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Cowgill & Bush, for appellant. 


I. The instructions given upon the part of the plaintiff 
were illegal, because the evidence shows that the defendant 
was indicted and convicted for selling upon the 4th and 7th 
days of October, 1858, upon the same evidence as given in 
this cause. The instructions asked for by the defendant 
and refused by the court ought to have been given, because 
the evidence shows that the witness had testified upon the 
trial of the two first indictments to various sales made on 
the 4th and 7th, to various persons, without naming all that 
purchased ; and it was impossible for the jury in this case to 
know for which of such sales the former juries had found 
the defendant guilty. 


Scott, Judge, delivered the opinion of the court. 


This was an indictment for selling intoxicating liquors 
without license. The defendant was indicted, by the same 
grand jury which found the present indictment, for two sim- 
ilar offences in two separate indictments. In the case now 
before us, the offence is alleged to have been committed on 
the 5th of October, 1858. There are two counts in the in- 
dictment, as there were in the other indictments, in which 
the offences are charged to have been committed--the one 
on the 4th, and the other on the Tth of October, 1858. To 
the indictment the defendant pleaded a former conviction, 
and gave the judgments against him on the two former in- 
dictments in evidence in support of his plea. There was but 
one witness, who testified in the cause, produced by the State. 
He said he saw the defendant sell liquor, at the fall term of 
that court in 1858, in quantities less than a quart, to one R. 
Reed, and that he testified before the grand jury on said day, 
once in the forenoon and once in the afternoon on the day 
Reed bought the liquor. Saw some half a dozen or more 
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persons drink and pay, each for himself, for liquors in less 
quantities than a gallon, at the time Reed and witness drank ; 
that witness had been called and testified in two cases be- 
tween the same parties and for the same character of offence, 
and had testified to the same facts before the jury, who tried 
the other two cases, as he had testified to the present jury, 
and that he was the only witness against the defendant in 
those two cases. He did not tell the other juries of Reed’s 
purchase on Friday ; that he never went with Reed but once 
to drink, and that was on Friday. On Tuesday he saw a 
number of persons drink at the defendant’s. He testified to 
the other juries in relation to defendant’s selling both on 
Tuesday and Friday. The first Tuesday of October, 1858, 
was the 4th day of the month, and the second Friday the 8th 
day, as the record states, but this is evidently a mistake. 
The court instructed the jury that if the defendant, on 
Tuesday morning in October, 1858, and on Friday morning 
in October, 1858, sold to Reed intoxicating liquors in less 
quantities than a gallon, they will find him guilty; that to 
sustain the plea of a former conviction, the defendant must 
show that he had been previously tried for the identical 
offence for which he is now on his trial. With another, the 
defendant asked the two following instructions, which were 
refused: “If the jury believe from the evidence that the 
defendant has been previously convicted upon the evidence 
of the witness McCune Henry, and if they further find that 
witness Henry made the same statement upon such previous 
trial as he has made to this jury and testified to the same 
and also then as now, then the defendant has been once tried 
for this offence, and they should find him not guilty.” “If 
the jury believe from the evidence that the defendant has 
been convicted on the testimony of one McCune Henry on 
two former indictments at the former trials for the same 
character of offence charged in the present indictment, and 
that said Henry testified on said two former trials to the same 
facts that he certifies to on the present trial, they should find 
the defendant not guilty.” 
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The point of the instructions refused is, that the convic- 
tion of the defendant for two offences of the same kind with 
that for which he is now tried, by the evidence of the same 
witness who was examined on this trial and who testified to 
the same facts on the former trials that he has given in 
evidence in this, amounts to proof of the plea of a former 
conviction. 

Each drink sold to the same or to different persons is a 
separate and distinct offence against the statute prohibiting 
the sale of intoxicating liquors. If the witness is to be be- 
lieved, besides the sale to Reed he saw six or more persons 
buy and drink liquor at the defendant’s house whilst he was 
drinking with Reed. The defendant then had offended at 
least seven times against the statute, and because he had 
been punished for two of these offences, he would go excused 
for the rest. The burden of proving his plea was on the 
defendant. He could have satisfied the jury that he had 
been tried for the identical offence for which he was then on 
his trial. His inability to do this was his own fault. It lay 
in his having offended so often that he could not identify and 
prove each offence. Time is not material in stating the 
offence; one may be charged with selling on the 5th day 
and be convicted by proving that he sold on the 8th day of 
the month. A dramshop-keeper may sell on the same day 
to the same person four drinks at intervals; and, because 
two of these offences are proved by one witness, can not the 
same witness prove the other two? and if his testimony at 
each trial be the same, will it follow therefore that the offen- 
ces are identical? It was not for the court or jury to know 
that the offences for which the defendant was tried were the 
same for which he had been already convicted; if he would 
maintain his plea, he must prove that they were the same. 
Judge Ewing concurring, the judgment will be affirmed. 
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Box.ey, Respondent, v. Stevens, Appellant. 


1. A. and B. entered into an agreement in the following form. ‘ Know all 
men by these presents, that I, A., have this, the 12th day of February, 
1857, sold to B. the farm on which I reside in Meramec township, St. 
Louis county, state of Missouri, containing one thousand acres, more or 
less, bounded, &c., &c., for the sum of thirty dollars per acre, one-third in 
cash, and the balance in five equal annual payments, bearing six per cent. 
perannum. I hereby acknowledge the receipt of five dollars in part pay- 
ment of the same. The first payment to be made on the first day of Jan- 
uary, 1858, when possession is to be given. As witness our hands and 
seals the day and date above mentioned. [Signed] A., B.” The tract of 
land described contained by survey 1,098.82-100 acres. Held—in a suit in- 
stituted by A. against B. to recover the third of the purchase money pay- 
able in cash, in which he claimed the sum of $10,983.20 at the rate of thirty 
dollars per acre for the whole number of acres—that the tract embraced in 
the agreement was sold for the aggregate amount of $30,000, and not at the 
rate of thirty dollars per acre. 


Appeal from St. Louis Land Court. 


Lackland, Cline & Jamison, for appellant. 


I. The agreement did not provide for having the land sur- 
veyed. It is a sale in gross, not a sale by the acre. The 
court erred in instructing the jury. (27 Mo. 73; 6 Binn. 
102; 4 J.J. Marsh. 634; 7 Ala. 855; 6 Munf. 188; 14 Ala. 
209; 1 Call, 301; 5 Call, 4; 1 Munf. 333; 1S. & R. 166; 
4S. & R. 488; 4 Mass. 419; 2 Johns. 87; 1 Caine, 493; 
24 Miss. 597; 14 Ala. 209; 5 Leigh, 39; 1 Metc. 378; 1 N. 
Y. 102; 20 Mo. 239.) 


Glover §; Shepley, for respondent. 


I. The legal effect of the agreement is the sale of a spe- 
cific tract of land by metes and bounds at thirty dollars per 
acre. (5 Mass. 3856; 13 Mo. 252.) 


Napton, Judge, delivered the opinion of the court. 


This suit was brought upon the following agreement: 
*¢ Know all men by these presents, that I, William S. Boxley, 
have this, the 12th day of February, 1857, sold to Richard 
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H. Stevens the farm on which I reside in Merrimack town- 
ship, St. Louis county, state of Missouri, containing one 
thousand acres, more or less, bounded, &c., &c., for the sum 
of thirty dollars per acre, one-third in cash, and the balance 
in five equal annual payments, bearing six per cent. per 
annum. I hereby acknowledge the receipt of five dollars in 
on part payment of the same. The first payment to be made 
the first day of January, 1858, when possession is to be given. 
As witness our hands and seals the day and date above men- 
tioned. Wm. 8. Boxley (seal), Richard H. Stevens (seal). 
Attest: J. L. Stevens.” 

The plaintiff avers that the tract of land described in this 
paper contains by survey 1,098.82-100 acres; that the defen- 
dant took possession of the land under this contract at the 
time specified therein ; that no notes have been executed and 
no title made; and that the one-third of the purchase, to-wit, 
$10,983.20, is now due. He asks a judgment for this sum, 
with interest ; that said judgment be made a lien on the land 
sold; and that, in the event that a general execution shall 
not be satisfied, that the land may be sold and the proceeds 
applied to the plaintiff’s claim, &c. 

Upon the trial, the court instructed the jury that the legal 
effect of the contract was to render the defendant liable for 
the purchase money, estimated at thirty dollars per acre, for 
the number of acres which, upon survey, the tract was as- 
certained to contain; and the verdict of the jury was accord- 
ingly for one-third of the purchase money estimated upon 
this rule, with interest. 

The propriety of this instruction is the only material ques- 
tion in the case. There were other points made on the trial, 
but as the jury passed upon them, under proper instructions, 
it is unnecessary to notice them. 

The question is upon the construction of the agreement. 
Is the farm or tract of land therein described sold at $30,000, 
or is the aggregate price to be determined by ascertaining 
the number of acres it actually contains? There is no doubt 
that the estimate of the quantity of land at a thousand acres, 
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more or less, is not an assurance that the tract contains the 
precise number of acres specified. The words “ more or 
less” are sufficient to show that the exact number of acres 
in the land was not certainly known to either party, and that 
both parties were willing to abide by the rate, notwithstand- 
ing there might be a deficiency as a surplus. To what extent 
discrepancies are allowed by the terms “ more or less, it is 
not necessary in this case to consider, as the only controversy 
between the parties is as to the price. It is not pretended 
that the purchaser did not get all he bargained for, nor does 
the vendor complain that more land was embraced by the 
contract of sale than he anticipated; the disagreement is 
only in reference to the price. 

Here is a sale of a farm or tract of land, on which the 
vendor resided, containing one thousand acres, more or less, 
for the sum of thirty dollars per acre. Is the aggregate 
price fixed, or is it to be determined? If the sale is to be 
regarded as a sale merely by the acre, it is clear that the 
ageregate price can not be ascertained from the instrument 
above. Something remains to be done before either party 
could know for what amount the land was sold, and of course 
before it could be known how much one-third of the pur- 
chase money would be; yet no provision is made for a survey, 
nor at what time, at whose instance, and whose expense it is 
to be made. The absence of such a stipulation is certainly 
a significant circumstance in an instrument which specifies 
the time of payment and the time at which possession is to 
be given. If the parties had not really agreed upon any 
agereeate price, it is strange that there was no way provided 
for ascertaining it in the contract of sale. Is it probable that 
such a necessary step should be left to implication ? 

Where an owner of a large tract of land, constituting his 
farm, upon which he resides, proposes to sell it, the promi- 
nent idea in his mind is the aggregate value of the tract with 
its improvements, rather than the sale of each acre, as of any 
detached number of acres, and this must be equally so with 
the purchaser. Both parties have in view the aggregate 
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limit at which one is willing to sell and the other to buy, 
When that is understood, neither party consider it material 
in what term and by what mode of calculation the limit is 
designated. The number of acres and the price per acre 
will readily show the aggregate price. The words “more or 
less” are not inserted with a view to unsettle the price and 
leave it to surveys, but to indicate the agreement of each 
party to risk slight variation from quantity assumed. 

If it is the intention to leave the price to subsequent exam- 
ination, and merely to fix in the contract the value of each 
acre, or the average value of all the acres in the tract, we 
would expect to find some provision for a survey in the agree- 
ment. In Ayers v. Hays, 13 Mo. 252, there was such a pro- 
vision, and the court held rightly, we think, that the rule 
was by the acre. But in Coons v. North, 27 Mo. 73, there 
was no such stipulation, and the court regarded the sale as 
one in gross. There is nothing inconsistent in the two cases. 
A very slight change in the provision of a contract may give 
it a very different meaning. Every contract must be inter- 
preted by its own terms, and if they are obscure or ambigu- 
ous, we must gather their meaning, as we best can, from the 
situation of the parties, the subject matter of the contract, 
and the principal object in view by the parties to it. 

In the case of Fauve v. Martin, 3 Selden, 210, there was 
an agreement to sell “all that certain farm or lot of land 
now in her possession and whereon she resides and whereof 
the said J. M. died seized, containing ninety-six acres, be the 
same more or less, for the sum of sixty dollars per acre,” 
&c. This was held to be a sale in gross; that there was no 
covenant, express or implied, upon the vendor as to quantity, 
nor any stipulation that the number of acres should be ascer- 
tained by the joint or separate action of the parties ; and that 
the amount of the consideration was therefore to be ascer- 
tained from the number of acres estimated in the agreement 
and not otherwise. 

There are cases, undoubtedly, which take a different view 
of this subject. There is a great contrariety or rather diver- 
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sity of opinion to be found in the reports, especially in the 
American cases, as may be seen by a general reference to 
them in the notes to Sugden on Vendors. (1 V. & P. 430, 
§ 3.) But this diversity must necessarily exist, from slight 
variations in the forms of expression used, from the different 
circumstances under which the contract is made, and from 
the condition, locality, and extent of land embraced in the 
contract. The object of the courts, in all cases alike, is to 
ascertain the intentions of the parties, and this depends so 
much upon the peculiar circumstances of each case, that no 
great uniformity is to be expected, or any inflexible rule to 
be found. 

Our conclusion is that the sale in this case was a sale in 
gross, for $30,000, and that the instruction given to the jury 
upon the trial was erroneous. 

The judgment of the land court is reversed and the judg- 
ment will be entered by this court for $10,000, with interest 
at six per cent. from the first of January, 1858. Costs are 
adjudged to be paid by the respondent. The other judges 
concur. 


STEVENS v. ANDREWS, Sheriff of St. Louis County. 


1. The stay law of March 7, 1861, is unconstitutional in its application to 
executions issued upon judgments rendered previous to the passage of 
said act. 


This cause came before the supreme court on a motion 
made by Stevens, defendant, in the case of Boxley v. Ste- 
vens, reported ante, p. 201, for an order prohibiting the sher- 
iff of St. Louis county from selling the real estate of the said 
defendant Stevens under an execution until within fifteen 
days of the next October term of the supreme court. The 
said execution was issued from the office of the clerk of the 
supreme court on the 18th of January, 1861, under a judg- 
ment rendered against the said Stevens in the supreme court 
14—VOL.° XXxXI. 
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in the above case of Boxley v. Stevens, at the October term, 
1860. Said execution was returnable to the March term, 
1861, of the supreme court. The above motion, made at 
said March term, 1861, is based upon the ground that by the 
stay law of March 7, 1861,* said real estate could not be 
sold under execution until within fifteen days of the next 
term of the supreme court. 


Lackland, Cline § Jamison, for Stevens, cited 3 Binn. 277, 
417; 17 Mo. 603; 11 Mo. 411; 4 Scam. 364; 5 Watts & S. 
488; 1 McLean, 528; 4 Humph. 13; 6 Blackf. 373; 1 Ala. 
312; 5 How. 285; 4W.&S. 218; 6 Shep. 109; 1 McLean, 
385; 8 W. & 8. 49; 1 Hemp. 119, 313; 11 Mo. 188, 344, 
545; 16 Mo. 68; 2 Blackf. 8; 3 Marsh. 73; 6 How., Miss., 
625; 8 Pet. 110; 1 Bald. 74; 2 Pet. 414; 11 Pet. 420. 


R. H. Gamble, for the Sheriff. 
Glover & Shepley, for Boxley. 


Napton, Judge, delivered the opinion of the court. 


This is a motion to prohibit the sheriff of this county from 
proceeding to sell the property of the applicant, on an execu- 
tion issued by the clerk of this court, on a judgment rendered 
at the last term and returnable to the present term. The 


* The provisions of this act are as follows: ‘Sec. 1. All executions issued 
upon any judgment rendered by any court of record shall be returnable to the 
second term of said court after the date of said execution. Sec. 2. All execu- 
tions now issued from any court of record in this state shall be returnable to 
the second term after the date of said writ, as now provided by law. Sec. 3. 
All executions issued by justices of the peace upon judgments rendered by 
them shall be returnable in twelve months from the date of said writ. Sec. 4. 
No property shall be sold by virtue of any execution until within fifteen days 
of the return day thereof, provided that if the property be personal the defen- 
dant shall give bond for the delivery thereof on the day of sale at such place 
as the officer may direct. Sec. 5. All executions now issued by justices of 
the peace shall be returnable twelve months from the date of such execution. 
Sec. 6. All laws inconsistent with the provisions of this act are hereby sus- 
pended until the first day of January, A. D. eighteen hundred and sixty-three. 
Sec. 7. This act shall take effect and be in force from and after its passage, 
and shall continue in force until the first day of January, A. D. eighteen hun- 
dred and sixty-three.” 
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ground of the application is that by an act of the legislature, 
passed March 7, 1861, it is provided that all executions issued 
at the time of the passage of said act shall be returnable to 
the second term after the date of said writs, and that no real 
estate shall be sold under an execution until within fifteen 
days of the return thereof. Previously to this enactment 
executions were returnable to the next succeeding term of 
the court after their issuance, and the execution in this case 
issued before the passage of the law, and was returnable to 
the present term of this court. 

The only question presented by the motion is the validity 
of the act referred to, so far as it applies to this execution. 

In the case of Bailey v. Gentry and wife, decided by this 
court in 1822, the act of the legislature of December 28, 
1821, “pointing out the manner that executions may be 
stayed, and regulating the sale of property under execution,”’ 
was decided unconstitutional and void. That act was in 
substance both a valuation law and a stay law. Its purpose 
was, on its face, to effect a suspension of the creditor’s 
power to collect his debt for two years and a half, unless he 
would take the debtor’s property at two-thirds of its ap- 
praised value, or could effect a sale of it by the sheriff at 
that price. The act was considered by the court as an in- 
fringement of that provision of our constitution and of the 
constitution of the United States, which prohibits laws im- 
pairing the obligation of contracts, and also in conflict with 
the section of our declaration of rights, which require “right 
and justice to be administered without sale, denial or delay.” 

In the case of Brown v. Ward, 1 Mo. 209, the same ques- 
tion was raised and determined in conformity with the opin- 
ion in Bailey v. Gentry. 

In the case of Bumgardner v. Clerk of Howard County, 
4 Mo. 50, the twelfth section of the act ot March 21, 1835, 
providing for a stay of execution from justice’s courts, on 
certain conditions specified, was held to be invalid. This 
opinion was delivered in the same year, and shortly after the 
passage of the act. 
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The Supreme Court of the United States, in the case of 
Bronson v. Kenzie, 1 How. 311, had under consideration an 
act of the legislature of Illinois, which prohibited the sale 
of property under execution for less than two-thirds of its ap- 
praised value, and they held the law to be unconstitutional, 
so far as it attempted to act upon contracts made before its 
passage. The law was considered as impairing the obliga- 
tion of the contract by substituting a remedy substantially 
less efficacious than the one existing when the contract was 
made. 

In the case of McCracken v. Hayward, 2 How. 608, this 
decision in Bronson v. Kinzie was renewed, and the law of 
Illinois was again declared unconstitutional. In the opinion 
of the court, in this last case, the judge delivering it said: 
‘‘The obligation of the contract between the parties in this 
case was to perform the promises and undertakings contained 
therein; the right of the plaintiff was to damages for the 
breach thereof, to bring suit and obtain judgment, to take 
out and prosecute an execution against the defendant till 
the judgment was satisfied, pursuant to the existing laws of 
Illinois. These laws, giving these rights, were as perfectly 
binding on the defendant and as much a part of the contract 
as if they had been set forth in its stipulations in the very 
words of the law relating to judgments and executions. If 
the defendant had made such an agreement as to authorize 
a sale of his property, which should be levied on by the 
sheriff for such price as should be had for it at a fair public 
sale, on reasonable notice, it would have conferred a right 
on the plaintiff which the constitution made inviolable; and 
it can make no difference whether such right is conferred 
by the terms or law of the contract; and subsequent law 
which denies, obstructs or impairs this right by superadding 
a condition that there shall be no sale for any sum less than 
the value of the property levied on, to be ascertained by ap- 
praisement or any other mode of valuation than a public 
sale, affects the obligation of the contract as much in the one 
case as the other, for it can be enforced only by a sale of the 
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defendant’s property, and the prevention of such sales is the 
denial of a right.” 

It will be perceived that valuation and stay laws have been 
declared unconstitutional by this court as early as 1822, and 
that these decisions have been acquiesced in now for nearly 
forty years. It can not be claimed that any discrimination 
could, with any plausibility, be attempted between the law 
now under consideration and the two acts of the legislature 
heretofore passed upon. These adjudications, by preserving 
the inviolability of private and public contracts, have resulted 
in placing the credit of our state and citizens on a high and 
safe basis, beyond the reach of a class of laws holding out 
promises of relief to one portion of the community at the 
the expense of another—promises which all experience proves 
to be illusory, and in the end essentially injuricus to those 
for whose benefit they profess to be made. 

The propriety of overruling these decisions, even did they 
not meet the entire concurrence of the judges now compos- 
ing the court, might very well be questioned. But the de- 
cisions of the Supreme Court of the United States, in the 
two cases cited, are quite as conclusive on the subject as the 
adjudications here. It is not necessary that we should, in 
order to determine this application, adopt the reasoning of 
Judge Baldwin, in the extract quoted from his opinion, with- 
out qualification. His views might appear to lose sight of 
all distinction between rights and remedies, and might be 
perhaps perverted into a denial of all power in a legislature 
to make changes in the remedies for existing contracts—a 
power which is universally conceded under proper limitations, 
and which is more specifically referred to by C. J. Taney in 
the case of Bronson v. Kinzie. We prefer the more guarded, 
and, in our judgment, the more reasonable exposition of this 
restriction upon the legislative power over remedies advanced 
by Judge Haywood of Tennessee, in the case of Townshend 
v. Townshend. (Peck’s R. 1.) 

‘‘The contract,’’ says Judge Haywood, “is made by thie 
parties, and if sanctioned by law it promises to enforce per- 
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formance, should the party decline performance himself. The 
law is the source of the obligation, and the extent of the 
obligation is defined by the law in use at the time the con- 
tract is made. If this law direct a specific execution and a 
subsequent act declares that there shall not be a specific ex- 
ecution, the obligation of the contract is lessened and im- 
paired. If the law in being at the date of the contract gives 
an equivalent in money, and a subsequent law says the equiv- 
alent shall not be in money, such act would impair the obli- 
gation of the contract. If the law in being at the date of 
the contract gives immediate execution on the rendition of 
the judgment, a subsequent act, declaring that the execution 
shall not issue for two years, would lessen or impair the 
contract equally as much in principle as if it suspended ex- 
ecution forever, in which latter case the legal obligation of 
the contract would be wholly extinguished. The legislature 
may alter remedies, but they must not, so far as regards 
antecedent contracts, be rendered less efficacious or more 
dilatory than those ordained by the law in being when the 
contract was made, if such alteration be the direct and special 
object of the legislature, apparent in an act made for the 
purpose.” 

We do not question the power of the legislature over rem- 
edies, whether they relate to past or future contracts, pro- 
vided the new remedy does not impair the obligation of the 
contract. It is the unquestioned power of the legislature 
to regulate the modes of proceedings in their courts, and 
prescribe the forms of process both final and mesne, and 
their manner and time of execution. General laws relating 
to the modes of proceeding, both before and after judgment, 
would hardly be called in question, although applied to past 
contracts merely, because of some incidental effect favorable 
to the plaintiff or defendant in the suit. Certainly their 
validity in reference to future contracts can not be doubted. 

But we deem it unnecessary to go into any investigation 
of the validity of such general changes in the legal systems 
by which justice is administered. The act now under con- 
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sideration is not designed to make any permanent change in 
the forms of proceedings heretofore in use. On the contrary, 
the old system is retained ; and the act, without changing the 
rule, attempts to suspend its operation. It recognizes the 
propriety of letting executions run for six months, as the 
permanent rule, but it suspends this general regulation for 
two years, and applies the suspension to past contracts. 

It may indeed be said that it applies the exception to past 
contracts only, for new contracts of any importance could 
hardly be made and broken, and suit brought and prosecuted 
to judgment, and execution issued before the expiration of 
the act. However this may be, we have now to speak only 
in reference to the effect of the law on past contracts, which 
have been merged in judgment, and upon which executions 
have issued prior to its passage. The object of the act is to 
make a temporary suspension of the remedies for the collec- 
tion of debts, and this appears on its face. If the act had in 
so many words declared that the execution in this case of 
Boxley v. Stevens, issued by the clerk of this court on a judg- 
ment rendered last term, should not be, as by law and on its 
face it was, returnable at this term, but should be returnable 
six months thereafter, it is not perceived that it would have 
been substantially different from the enactment as it now 
stands. The legislature have as much power to interfere with 
all the contracts in the state as they have to interpose be- 
tween the plaintiff and defendant in this case ; and to include 
all executions similarly situated with the present, does not 
alter the validity of the law. 

By referring to the case of Bumgardner v. The Clerk of 
Howard County, (4 Mo. 50,) we do not mean to be under- 
stood as assenting to the application made by the court in 

‘that case of the principles of Bailey v. Gentry and wife to 
the act of 1835. The report of the facts of this case of 
Bumgardner v. The Clerk of Howard County is so imperfect 
that it is impossible to learn whether the contract made was 
anterior or subsequent to the enactment. 

The motion is overruled. 
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Wiley v. Robert. 


Wiey, Defendant in Error, vy. Rosert, Plaintiff in Error, 


—" 


. A memorandum made by a deputy sheriff and signed by him of a sale of 
one of several lots in a partition proceeding, in which Louis Robert and 
others were plaintiffs and one B. T. Adams, defendant, was as follows: 
*‘ Partition, lands—Louis Robert v. B. T. Adams—lot No. 11—274.80-100 
a.—Louis Robert, $10.50 per a.—$2,885.40.” Held, that this memorandum 
was sufficient to take the case out of the statute of frauds. (Wiley v. Rob- 
ert, 27 Mo. 388, affirmed.) 

Where at a sheriff’s sale under a decree of partition, C., one of the parties 
to the partition suit, became a purchaser, and agreed by parol with A., 
another of the parties to said suit, who was entitled to the greater portion 
of the proceeds of said sale, “that said A., (who was in possession of the 
premises sold), should keep the place upon a price to be afterwards agreed 
upon. Held, that this at furthest was only an agreement to sell upon terms 
to be afterwards settled, and therefore incapable of specific enforcement; 
nor, on account of the indefiniteness of its terms, can it be interpreted as a 
release by A. of his claim to the proceeds of the partition sale. 

3. Such agreement is also within the statute of frauds. 


bo 


Error to Jefferson Circuit Court. 


This was an action brought in 1856 by the sheriff of Jef- 
ferson county, to recover from Louis Robert the amount bid 
by him for a certain tract of land at a sale in a partition 
proceeding, in which said Robert and others were plaintiffs 
and B. T. Adams, defendant. The defendant denied in his 
answer that a memorandum in writing of the alleged sale 
had been made by one lawfully authorized. The defendant 
also set up that after said sale it was agreed between the 
plaintiff in said partition suit and the defendant therein, 
Adams, that the latter should keep the land and compromise 
upon a price to be agreed upon; that Adams retained pos- 
session of said land; that plaintiff had not disturbed him, 
aud was ready to carry out the agreement when Adams 
should require. This portion of the answer was stricken 
out on motion of the plaintiff, and on a trial of the issue 
made by the rest of the answer, the court held the memo- 
randum of the sheriff’s deputy sufficient in law, and judg- 
ment was rendered for the plaintiff. 
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An appeal was taken to this court, which resulted in a 
reversal of the judgment thus rendered, for error in sus- 
taining the motion to strike out the parts of the answer here- 
inbefore referred to. The case is reported in 27 Mo. 388. 

Another trial was had upon the original petition and the 
answer was restored in accordance with the decision of this 
court, which resulted in judgment for the plaintiff. From 
this judgment a writ of error has been prosecuted. 

The memorandum of the sheriff’s sale, introduced in evi- 
dence on the trial, was made and signed by a deputy sheriff 
who attended to the sale, and was as follows: ‘ Partition, 
lands— Louis Robert v. B. T. Adams—lot No. 11— 274 
80-100 a. — Louis Robert — $10.50 per a.— $2,885.40.” 

The plaintiff in error asked the following instructions, 
which were refused by the court: “1. The plaintiff not 
showing any authority from B. T. Adams, the defendant in 
the partition suit referred to in the petition, to prosecute this 
suit for the said Adams’ share of the proceeds of said sale 
in said partition suit, can recover only the sum due for costs 
in said suit and his commission upon the amount of sales. 
2. If after the bidding at sheriff’s sale it was agreed by and 
between the plaintiffs and defendant in said partition suit 
that the said Adams should retain the said farm and should 
pay the plaintiffs for their share of the land, at a rate to be 
thereafter settled and agreed upon between the plaintiffs and 
defendant, and in pursuance of said agreement said Adams 
retained possession of said farm, then the plaintiff can re- 
cover in this suit only the costs and commissions of said par- 
tition suit, and can not as sheriff recover the amount of the 
bid at the sale, he having no interest in the proceeds of sale 
beyond the said costs and commissions.” 

There is no sufficient memorandum or note in writing 
shown in this case to authorize the plaintiff to recover. 


Whittelsey and Pipkin, for plaintiff in error. 


I. There was no sufficient memorandum of the sale so as 
to give the sheriff a right to enforce a specific performance 
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of the contract. (2 Kent. Com. 511; 3 Duer, 895; 7 East, 
598 ; 11 East, 157; 15 East, 103; 1 J. C. B. 274, 277; S. 
C.14; J. R.15; 1 Sch. & Sef. 22; 16 Wend. 28; 3 J. R. 
399, 419; 1 Atk. 12; 9 Ves. 234, 250, 253; 3 Ad. & El. 
355; 11 Ves. 550; 11 Ves. 583; 13 J. R. 297; S.C. 15; 
J. R. 505; 12 Ves. 466.) 

II. The court erred in not treating the contract of sale 
and purchase, as rescinded by the parties in interest, and 
therefore not to be specifically enforced except as to costs. 
Said contract could be discharged, rescinded, or waived, by 
parol agreement between the parties who had a claim to the 
proceeds of the sale. A written contract not under seal may 
be discharged by parol. (2 Phil. Ev. Ed. 59, p. 692 n., 505, 
506; 1 Greenl. Ev. § 302, 304; 5 B. & Ad. 58; 2 John. ©. 
R. 405 ; 24 Maine, 36; 8 Met. 489; 9 Pick. 298; 3 Jo. R. 
528; 1 John. Cas. 23; 3 J. Cas. 60.) And such discharge 
is a defence to a bill for the specific performance of the con- 
tract. (1 Sug. V. ch. 3, § 9, m. 1; 2 John. C. 405; Beat. 
488; 2 Wh. & Tu. S. C. p. 522; 17 Ves. 356; 9 Ves. jr. 
234, 250; 2 Ves. sr. 299.) 


Frissell & Green, for defendant in error. 


I. There was no error in refusing defendant’s instructions. 
The sheriff is by law a trustee of an express trust in case of 
sales of land in partition, and hence can maintain an action 
in his own name for collection of money due on such sales. 
(27 Mo. 888.) The plaintiff, as the agent of all parties in 
such cases, and being responsible over to all parties for their 
interest in the sales, could not be affected by any agreement 
of Adams and Robert respecting the land unless such agree- 
ment amounted to a release of plaintiff from the payment to 
Adams of his interest. (27 Mo. 388.) The memorandum 
in writing made and signed by Dover, the deputy sheriff, was 
sufficient. (See 27 Mo. 388, and authorities there cited by 
respondent.) The alleged agreement between Robert and 
Adams is insufficient, because not in writing, and because 
the terms of the sale were not agreed upon, nor the price. 
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Napton, Judge, delivered the opinion of the court. 


The questions presented by this record are substantially 
the same determined by the court when the case was here 


before. (27 Mo. 388.) 


The memorandum of the sheriff was then decided to be 
a sufficient compliance with the statute of frauds. 
the same state of facts appeared on the second trial. 

In reference to the agreement between Robert and Adams 
after the sale, we do not see how it can affect the disposition 
of this suit. That agreement was, as proved by the only 
witness who spoke of it, that ‘‘ Adams should keep the place 
upon a price to be agreed upon afterwards between himself 
and Robert.” It was not reduced to writing. 
in writing and unobjectionable so far as the statute of frauds 
is concerned, how could it be enforced in this suit? 
Adams had been a stranger in interest, it is clear that such 
a contract could amount at furthest to an agreement to sell 
him the land on such terms as might be afterwards settled ; 
but until the terms are agreed upon, how is the contract to 


Wiley v. Robert. 


be enforced? No price is named. 


The fact that Adams owned the larger portion of the land 
sold, or rather was entitled to the larger portion of the pro- 
ceeds of the sheriff’s sale, did not authorize him to discharge 
the defendant from a contract, in which four other persons 
were interested; nor can the contract proved be considered, 
upon any reasonable interpretation of its intent, as a release 
of the defendant to the extent of Adams’ interest. 
was nothing definite or complete in its terms. 
ties had subsequently disagreed as to the price, could a court 
of equity have forced them to agree or made a contract for 


them ? 


It is sufficient, however, that the contract was not in writ- 
ing and that no circumstance occurred to withdraw it from 
the operation of the statute. 
the land before the sale, and continued in possession after- 
wards. He remained on the place until his crop was made 


Adams was in possession of 




























Had it been 








216 ST. LOUIS. 


Shreeve v. Skeele. 





and then removed. There was no evidence having any ten- 
dency to show that he took possession under the verbal con- 
tract ; nor was there, as has been observed, any of that cer- 
tainty in its terms which courts of equity always require 
when called upon to enforce a contract against the letter of 
the statute of frauds. 

Judgment affirmed. The other judges concur. 


—__+e00er- -— 


SHREVE, Respondent, v. SKEELE, Appellant. 


1. Plaintiff brought his action before a justice on an account amounting in 
the aggregate to one hundred and thirty dollars, reduced by credits to eighty 
two dollars within the jurisdiction of the justice. Defendant filed a set-off 
amounting to eighty-nine dollars and seventy-five cents, including items 
identical with the corresponding items in the plaintiff’s credits. Both ac- 
counts are admitted to be correct. Defendant claimed judgment against 
plaintiff for seven dollars and seventy-five cents, and plaintiff claimed judg- 
ment for forty dollars and seventy-five cents, the difference between his ori- 
ginal account and the admitted set-off of defendant. Held, that defendant 
was entitled to judgment for forty dollars and seventy-five cents. 


Appeal from St. Louis Law Commissioner’s Court. 


The facts will appear in the opinion of the court. 
Shreve, pro se. 


Eaton, for appellant. 
Napton, Judge, delivered the opinion of the court. 


There is no controversy in this case as to the facts ; nor 
does there seem to be any doubt that the plaintiff is entitled 
to the sum of forty dollars and twenty-five cents, for which 
he obtained a judgment. The question appears to be alto- 
gether one of costs, depending on the right of the plaintiff to 
select the jurisdiction he did, which, under the circumstan- 
ces, is disputed. 

The plaintiff sued before a justice on an account for one 
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hundred and thirty dollars, reducing it, however, by credits 
to eighty-two dollars. The defendant filed an offset, contain- 
ing items amounting to eighty-nine dollars and seventy-five 
cents. Both accounts are admitted to be correct. The de- 
fendant, however, insists on a judgment for seven dollars 
and seventy-five cents, the difference between his set-off and 
plaintiff’s account, as reduced by credits. But as the credits 
inserted in the plaintiff’s bill of items are identical with the 
corresponding items in the defendant’s set-off, the plaintiff 
insists on a judgment for forty dollars and twenty-five cents, 
the balance in his favor, calculating the difference between 
the amount of the plaintiff’s bill originally ($130) and the 
defendant’s set-off of eighty-nine dollars and seventy-five 
cents. To this he is clearly entitled, if there is no obstacle 
from the want of jurisdiction in the court. 

The admission of the defendant’s set-off must be under- 
stood, as we suppose it was designed simply as an admission 
of the correctness of the charges; but as a portion of the 
charges were included in the credits entered by the plaintiff 
in his accounts, they must be thrown out of the calculation 
in estimating the amount of the defendant’s set-off to his 
account for eighty-two dollars. 

Whether a plaintiff ought to be allowed, where there is a 
running account between him and his adversary, to reduce 
his claim by admitting just enough of the counter-claim to 
bring it within the jurisdiction of a justice, is a matter of 
some doubt. But, as in this case it does not appear that the 
defendant’s claim, as it stands originally, without any reduc- 
tion, would be determinable in any other form than the one 
selected by the plaintiff, it is not perceived that any injury 
has been sustained by the defendant. 

The judgment is therefore affirmed. The other judges 
concur. 
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GLoBE Murua. Insurance Company, Respondents, v. Carson 
et al., Appellants. 


1. An application for a continuance made two months after answer filed, which 
sets out that one of the co-defendants (not served with process nor answer- 
ing to the suit) is a material witness and absent; that said witness alone of 
defendants had a personal knowledge of the facts to be proved; that defen- 
dants served notice on the plaintiff to have his deposition taken; that it was 
indispensable that one of the defendants to whom the management of the 
case was entrusted should attend the taking of said deposition, but that he 
was prevented from so doing by sickness in his family, which was the sole 
cause of the deposition not being taken. Held, to be insufficient in not 
showing due diligence, it not appearing but that the deposition might have 
been attended to as advantageously by an attorney, since the witness was 
familiar with the facts to be proved, or that it might have been taken at 
some other time when the defendant could have personally attended to it. 

2. A valid agreement between the maker and payee of a promissory note to 
give further time on it will discharge the endorser unless he assents to it. 

3. But the taking of a new security from the maker will not have the effect 
to discharge the endorser unless it is accompanied by an agreement which 
postpones the remedy. 

4. Where a note payable in sixty days was taken as collateral security for 
another note then due, he/d, that it did not operate to suspend the remedy 
or release the endorsers upon the latter. 

5. Mere indulgence to the maker of a note on receiving securities from him 
does not discharge the endorser in the absence of any valid agreement for 
postponing the time of payment to any definite period. 


Appeal from St. Louis Circuit Court. 


This was an action on a negotiable promissory note for 
$811, made by William P. Davis, dated April 17, 1857, pay- 
able six months after date, to the order of defendants Carson 
and Springer, and endorsed by them, and then negotiated by 
said Davis to the plaintiff. 

The defendants Carson and Springer set up in answer for 
themselves, that they signed the note as accommodation en- 
dorsers, of which fact the plaintiff had knowledge ; that no 
consideration passed between plaintiff and defendants ; that 
after the maturity of said note and about the first of Janua- 
ry, 1858, the plaintiff, without the knowledge or consent of 
defendants, received from said Davis another note of said 
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Davis and other parties, payable sixty days after date, and 
that plaintiff then agreed with said Davis that in considera- 
tion of this second note, the payment of the note sued on in 
this case should not be enforced till the expiration of said 
sixty days; by reason of which agreement defendants deny 
that they are liable as endorsers in this action. 

The petition was filed August 25th, 1858, and the writ 
served on defendants on the 26th of the same month. The 
answer of defendants was filed at the ensuing October term, 
on the 8th day of the month. At said term, December 10, 
1858, defendants Carson and Springer moved for a continu- 
ance, and filed the affidavit of Carson. 

It stated substantially that William P. Davis (one of the 
defendants) was a material witness for them ; that no other 
witness was in attendance who could prove the same facts ; 
that they could not safely go to trial without Davis, who was 
not absent by their consent, &c.; that said Davis had the 
settlement and arrangement of the whole business out of 
which plaintiff’s demand arose, and alone of said defendants 
had a personal knowledge of the facts connected with and 
material to the defence of this case; that the whole prepara- 
tion of said defence has been entrusted to him (Carson) by 
his co-defendants; that said affiant caused a notice of the 
time and place of taking depositions in this case to be served 
on plaintiff, and that depositions taken in pursuance of said 
notice would have reached St. Louis in time for the trial of 
this cause; that it was necessary, as affiant believes, and in- 
dispensable to the proper taking of said depositions, that 
affiant should be personally present in order to elicit all the 
material facts from the witnesses; that affiant was fully pre- 
pared to be present, but was prevented by sickness of his 
wife and child, and that this sickness was the sole reason 
why said depositions were not taken in time for the trial. 

The motion for continuance was overruled, to which the 
defendants excepted. On December 15, 1858, the plaintiff 
dismissed as to the defendant Davis, on whom there had been 
no service, and the case was tried by the court. The plain- 
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tiff proved the presentment of the note for payment, refusal 
of payment, the protest of it, and notice to defendants of 
nonpayment, and read the note in evidence. 

The defendants proved that they endorsed the note sued 
on for the accommodation of the maker; that before the in- 
stitution of this suit Davis, the maker of said note, came to 
St. Louis and executed to the plaintiff another note with 
three others as joint makers with himself, for the same con- 
sideration as the note sued on, which note thus executed was 
payable sixty days after date, no part of which is yet paid. 
The plaintiff in rebuttal introduced a witness who testified 
that the note sued on was left with him as agent of the plain- 
tiff for collection or to obtain security ; that Davis, before 
the institution of this suit, executed another note for the 
amount sued on with three other names besides his own as 
makers thereof, which was taken by plaintiff as collateral 
security ; that there was no agreement to give time on the 
note sued on, nor any assurance given that the collection of 
that note should not be enforced without delay ; that plain- 
tiff retained the original note and took the second one as 
collateral security for it. 


Knox & Kellogg, for appellants. 


I. The court should have granted a continuance of this 
case on the application of defendants. The affidavit shows 
the materiality of the witness Davis, and shows due diligence 
in endeavoring to procure his testimony. The reason why 
it was not procured was on account of sickness in the affiant’s 
family. The court erred in refusing the instructions asked 
by defendants. If the transactions were of such a nature as 
to lead a man of common understanding to believe that the 
giving of the new note, payable sixty days after date, sus- 
pended the right of the holder of the note to sue on either 
note until after the second note given became due, then the 
endorser of the first note was discharged from his liability on 
said first note, unless the right to sue on the first note was 
expressly reserved when the renewal or second note was 
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given. (Hdwards on Bills & Prom. Notes, 291.) Unless it 
was the understanding of the parties that time was to be 
given to Davis for the payment of his debt, then said second 
note was a mere nudum factum. The giving of time to 
Davis discharged the appellants from all liability. (7 Wend. 
290; 27 Mo. 505.) 


Page and Rankin, for respondents. 


I. The instructions were correct. (7 Mo. 497; 17 Mo. 
399; 19 Mo. 284; 2 Am. L. Cas. 4th Ed. 365; 8 Wend. 
194; 6 Humph. 440.) The motion for a continuance was 
properly overruled. Davis was co-defendant with the appel- 
lants and could not have been received as a witness in their 
favor. (19 Mo. 279.) The action as to Davis was not dis- 
missed till after the application for a continuance had been 
submitted and overruled. The affidavit was clearly made for 
delay. No good reason is assigned for the deposition not 
having been taken pursuant to the notice. Why should affi- 
ant Carson be present to “elicit truth,’ when, according to 
his affidavit, Davis, whose deposition was to be taken, was 
the only one of the defendants who had much, if any, per- 
sonal knowledge of the matter. 


Ewine, Judge, delivered the opinion of the court. 


The application for a continuance of the cause was prop- 
erly overruled. It fails to disclose due diligence in reference 
to procuring the deposition of the absent witness Davis. The 
defendants Carson and Springer were personally served with 
process in August, and the cause was triable at the ensuing 
October term of the court, and on the 8th day of the month 
they filed their answer. On the 10th December, they make 
their application for a continuance on account of the absence 
of Davis, the maker of the note, as to whom the plaintiff 
afterwards dismissed the suit. It appears from the affidavit 
filed in support of the motion that Davis lived in Kansas 
city, Mo., and that the defendants notified the plaintiff of 
their intention to take his deposition, but that by reason of 
15—VOL. XXXI. 
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the sickness of affiant’s family he was unable to attend in 
person to the taking of the deposition ; that Davis had the 
settlement and arrangement of the whole business out of 
which plaintiff’s demand arose, and alone of the defendants 
had a personal knowledge of the facts connected with and 
material to the defence; that the defence had been entrusted 
to him by his co-defendants, and that it was indispensable to 
the proper taking of the deposition that affiant should be 
present in order that the material facts should be elicited. 
This state of facts does not show any good reason why the 
deposition of Davis could not have been taken as advanta- 
geously to the defendants as if they had been present; or 
that it might not have been taken at a time when thie obsta- 
cle mentioned in the affidavit did not exist so as to prevent 
their personal attention to it. When the steps were taken 
for this purpose it does not appear, but, for aught that does 
appear, the deposition might have been taken by the exercise 
of proper diligence, under the party’s own supervision, at 
some other time than that indicated (in his affidavit) by the 
notice. A party’s inability to attend in person to the mat- 
ter, might, under peculiar circumstances, entitle him toa 
continuance ; but, under the facts here presented, we think 
it did not in this instance, especially as the absent witness, 
from his connection with the transaction out of which it is 
alleged the demand arose, was familiar with the facts mate- 
rial to the defence, and they could have been elicited by an 
attorney as well as if the defendant had been present. 

The bill of exceptions shows that the defendants Carson 
and Springer were accommodation endorsers of Davis, the 
maker of the note sued on; that, after the maturity of the 
note, Davis, with three other joint makers, gave another note 
payable sixty days after date, for the same consideration as 
the first. It also appeared by the evidence of the attorney 
with whom the note in suit was left for collection, that there 
was no agreement to give time on the note, nor any assur- 
ance given that its collection would not be enforced without 
delay. But the note of sixty days was taken as collateral 
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security for the first, and plaintiff retained it as well as the 
collateral. 

There is no doubt that a valid agreement between the 
payee and the maker to give time will discharge the endorser 
unless he assent. But it is equally true that the taking of a 
new security from the maker will not have this effect unless 
accompanied by an agreement, which postpones the remedy. 

Whether in any case where the instrument is due, the giv- 
ing a new security by the maker, payable at a future time, 
would imply an engagement to wait until such security be- 
came due, it is unnecessary to determine ; for such is not 
the transaction under consideration. The question here was, 
whether the new note was taken merely as collateral security 
for the note sued on, as presented in the instruction given by 
the court, and was a question of fact to be determined by the 
circumstances in proof, attending its execution. There is 
obviously nothing in the facts to warrant the hypothesis of 
the defendant’s instructions ; for if the agreement between the 
parties was such as the evidence tends to prove, it could not 
have suspended the plaintiff’s right to sue on the original 
instrument. Because if the remedy had been thus suspended 
or postponed, it would have released the endorser; and in- 
stead of being a collateral security, would have extinguished 
the first note so far as the defendants are concerned. 

Indulgence to the maker of a note on receiving securities 
from him does not discharge the endorser when there is no 
valid agreement for giving time of payment for a definite 
period. (Bank of Utica v. Ives, 17 Wend. 503.) 

In Proug v. Clarkson, 1 Barn. & Cres. 15, a bill of ex- 
change having been dishonored, the acceptor sent another 
bill for a larger sum to the payee by letter, but had no com- 
munication with him relative to the first. The payee dis- 
counted the second bill with the holder of the first, which he 
received back as part of the amount, and afterwards for a 
valuable consideration endorsed it to the plaintiff. Abbot, 
chief justice, observes, that in cases of this description, the 
rule laid down is, that if time be given to the acceptor, the 
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Thompson v. McCullough. 
other parties to the bill are discharged; but in no case has 
it been said that taking a collateral security from the acceptor 
shall have that effect ; here, the second bill was nothing more 
than a collateral security. 

Judgment affirmed ; the other judges concurring. 


—_—__t®0@>+—____- 


THompson ef al., Respondents, v. McCuLLoucu et al., 
Appellants. 


1. If a person buys paper from a note broker, and it does not appear that the 
latter disclosed the name of his--principal, or that credit was given to the 
principal ; and there is no other evidence to show that the broker was act- 
ing as agent for others, except that he was known by the person dealing 
with him to be engaged in this sort of agency, he is to be held as principal. 

2. The vendor of a bill or note, without endorsement by him, is responsible 
for the genuineness of the paper. If the signatures of the parties thereto 
are forgeries, the consideration fails. 


Appeal from St. Louis Circuit Court. 


The facts of this case are sufficiently stated in the opinion 
of the court. 

Knox & Kellogg, for appellants. 

I. A note-broker is the mere agent of negotiable securities 
to realize moneys from such securities for his principal. It 
is not his province to make inquiry as to the genuineness of 
prior parties on the note received by him, unless there are 
circumstances connected with the transaction calculated to 
create suspicion in the minds of men of ordinary prudence. 
It is sufficient for him to know that the signature of the 
party from whom the note is received is genuine. There is 
no evidence of negligence on the part of the defendants in 
regard to the notes in question. The cases which have held 
him who transfers a negotiable security on which one of the 
names was forged, are cases where the money received for 
such securities was for the use of the persons making the 
transfer. (2 John. 455; 6 Mass. 182. 
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W. T. Wood, for respondents. 


I. The following authorities were cited to sustain the ac- 
tion of the court below: Edwards on Bills & Prom. Notes, 
p. 291; 4 Duer, 79; 1 Hill, N. Y., 290; Sto. Prom. Notes, 
§ 118, p. 123; Am. Law Reg., 1855, p. 502. 


Napton, Judge, delivered the opinion of the court. 


This suit was brought to recover the amount of several 
forged notes, amounting in all to $1,469.19, which the defen- 
dants had sold to the plaintiffs. The defendants were note- 
brokers, and it appeared that the names of the makers of 
the notes were forged by a member of the firm, in whose 
name they were endorsed. The endorsements were genuine, 
but the endorsers Colson, Keep & Co. were at the time of 
the trial proved to be insolvent, and although engaged in 
business at the date of the sale of the paper, they were then 
in failing circumstances. The plaintiffs had a judgment. 

The bill of exceptions does not show that any question 
was raised at the trial, by evidence or by instructions, as to 
whether the defendants were dealing with the notes as prin- 
cipals or agents. It merely appeared that they were bill- 
brokers and that the plaintiffs dealt with them, knowing them 
to be engaged in this sort of agency. There was no evidence, 
other than this fact, to show that they were acting as agents 
for any one else ; or if they were, that they disclosed the name 
of their principal, and that the plaintiffs gave credit to him. 
Under such circumstances the defendants are to be held as 
principals. 

It appears to be very well settled, that the vendor of a bill 
or note, without endorsement, is responsible for the genu- 
ineness of the paper. He is considered as representing the 
note to be signed and endorsed by the persons whose names 
appear upon it in that character; and if these signatures are 
forgeries, the consideration fails. (Young and others v. 
Womersley and others, 8 Amer. Law Reg. 502; 1 Turist, 
N.8., 328.) Judgment affirmed. 
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McCuLLoucu ef al., By GuarpDIAN, Defendants in Error, y. 
McCuL.toves, Plaintiff in Error. 


1. The supreme court was instituted to determine questions of law, and not 
to try matters of fact. It can not weigh evidence. 

2. A case for the specific performance of a parol contract for the conveyance 
of land, is required by law to be tried by the court, and it is therefore dis- 
cretionary with it whether any issues shall be submitted to a jury. 

3. A guardian is a competent witness in favor of his ward, whose suit he con- 
ducts. (Murphy v. Murphy, 24 Mo. 526, affirmed.) 

4. A widow is not disqualified as a witness in favor of her children, who are 
prosecuting an action for the recovery of land, by the fact that if they pre- 
vail she will be entitled to dower init. Such action is not for her imme- 
diate benefit. 

5. The most that can be said in such case is that she is interested in the judg- 
ment, because it might be evidence for her in a future action ; which objec- 
tion would not disqualify her, under the seventh section of the act concern- 
ing witnesses. (R. C. 1855, p. 1579.) 


Error to Marion Circuit Court. 


The plaintiffs Edward and Delia McCullough, by their 
mother and guardian Ann McCullough, brought this action 
in 1858 against the defendant James McCullough to have the 
title of about a hundred acres of land vested in them. The 
petition sets out that the defendant, in 1845, gave the said 
land to his son Andrew H. McCullough, the father of the 
plaintiffs, in consideration of natural love and affection, and 
of labor rendered by said Andrew to defendant ; that defen- 
dant promised said Andrew that if he went upon and im- 
proved said land he (the defendant) would execute to hima 
deed therefor ; that in pursuance of said promise and agree- 
ment, the said Andrew went on and improved said land in 
the sum of five hundred dollars; that he lived on it from 
May, 1845, till 1849, when he went to California, leaving the 
plaintiffs and their mother in possession, where they remained 
till 1850; that the said Andrew died in California, and the 
defendant now refuses to comply with his said agreement. 

The defendant, in his answer, puts in issue the material 
facts of the petition. He denies that he gave the land to 
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said Andrew, or agreed to execute a deed therefor, but avers 
that he was allowed by defendant to take possession of said 
land to make therefrom a subsistence for himself and family ; 
that the improvements mentioned in the petition were made 
principally by defendant and at his expense, and that for any 
labor expended by said Andrew on the land, he had been 
sufficiently remunerated by the profits thereof; that at the 
time the alleged gift is said to have been made, there was a 
deed of trust on the land which was subsequently released, 
and a mortgage was put upon it by defendant in September, 
1845. 

A motion was made by the defendant to have Ann McCul- 
lough, the widow of Andrew McCullough, and his adminis- 
trator, made parties plaintiffs to the action ; which was over- 
ruled. When the case came on for trial the defendant de- 
manded a jury, which the court refused. The issues were 
then tried by the court. Ann McCullough, the mother and 
guardian of plaintiffs, and widow of Andrew H. McCullough, 
was offered as a witness. The defendant objected to her com- 
petency, but the objection was overruled and her testimony 
admitted. After hearing the evidence in the case, which is 
preserved in the bill of exceptions, the court, in a special ver- 
dict, found the facts as stated in the petition to be true, and 
decreed that the title of defendant be vested in plaintiffs, and 
that they have possession of the premises described in the 
petition. No instructions were asked by either party. From 
this decree the defendant has prosecuted his writ of error. 


Glover & Shepley, and Pratt & McCabe, for plaintiffs in 
error. 


I. The evidence did not warrant the finding of the facts 
stated in the decree. Under any view of the facts the judg- 
ment is erroneous, for there is no valuable consideration 
passing from Andrew to the defendant. The consideration 
of love and affection, though good as supporting a convey- 
ance when made, can not form the basis of a parol agree- 
ment in relation to land. The son never treated the land as 
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having an absolute title to it. The alleged contract is admit- 
ted to be within the statute of frauds. The burden of proof 
is upon the plaintiffs to show something to take it out of the 
statute. In order to do that, it must be proved to be clear, 
definite, unequivocal, unambiguous, by evidence certain and 
uncontradictory. (19 Penn. 471; 4 Porter, 297; Young, 
346; 18 Penn. 16.) Such contract is never enforced where 
it is doubtful, whether it was meant to be absolutely binding 
or only rests upon honor. (3 Ves. 402.) If the court is 
satisfied there was an agreement, and is in doubt as to what 
it was, it may decree that the improvements made by plain- 
tiffs’ father be paid by defendant. (4 Porter, 297, 814.) 
This furnishes a decisive test in the case and shows that the 
court can render no decree ; for, according to the evidence, 
the defendant made more of the improvements than his son. 
There has been such laches in this case that unless the proof 
is clear and convincing the court should not give judgment 
in favor of plaintiffs. The widow and guardian of the plain- 
tiffs was not a competent witness for the plaintiffs. The suit 
is prosecuted for her immediate benefit. She is a party to 
the record and therefore incompetent. (1 E. D. Smith, 411.) 
She was responsible for costs. (R. C. 1855, p. 1220, art. 3, 
sec. 7.) 


Dryden § Lipscomb, for defendants in error. 


I. The evidence proved the agreement alleged in the peti- 
tion. There was no issue of fact which the court was under 
any legal necessity to submit to a jury. Mrs. McCullough, 
widow of the ancestor of defendants, was not a necessary 
party. Her testimony was competent. No question of the 
sufficiency or insufficiency of the petition can arise here be- 
cause not raised in the lower court, no motion in arrest of 
judgment having been made. 


Scott, Judge, delivered the opinion of the court. 


This was a suit to compel a specific performance of parol 
agreement to convey lands. The statute of frauds was not 
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pleaded. There was a judgment for the plaintiffs. The 
point mainly relied on for a reversal of the judgment is, that 
the evidence was insufficient to warrant it. We can not 
weigh the evidence in this court. This court was instituted 
to determine questions of law and not to try matters of fact. 
This was a case required by law to be tried by the court, and 
it was therefore in the discretion of the court whether or not 
it would submit issues to a jury. 

It is objected that the court erred in permitting Ann Mc- 
Cullough, the mother and guardian, who conducted the suit 
in the name of the wards, to be sworn as a witness. It is 
said that she is a party to the suit. But is the guardian 
who carries on a suit in the name of his ward any more a 
party to the suit than the attorney who conducts a suit for 
an adult? A person of age sues by attorney, a person not of 
age sues by guardian: why is the guardian any more a 
party to the suit which he prosecutes than an attorney is to 
that which he conducts? But it is said that the guardian is 
liable for the costs of the suit if it fails. No doubt he is so, 
and it was that which disqualified him as a witness when the 
common law rules of evidence prevailed; but as now by 
statute interest does not incapacitate a witness, a guardian 
is as competent a witness as an attorney. (Murphy v. Mur- 
phy, 24 Mo. 526.) 

But as the plaintiffs who are prosecuting this suit are the 
heirs and children of the husband of the guardian with 
whom the contract for the conveyance of the land was made, 
it is maintained that if the heirs succeed in this suit, then 
the mother and guardian will be entitled to dower in the 
land recovered, and that the judgment will establish her 
right to it, therefore the suit is prosecuted for her immediate 
benefit. Although the plaintiffs succeed in this action, as 
another action will be necessary in order that the guardian 
may obtain her dower, it can scarcely be maintained that the 
suit, in the ordinary acceptation of the phrase, is prosecuted 
for her immediate benefit. The most that can be said is, 
that she has an interest in the judgment, as it will be evi- 
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dence for her in future action. The seventh section of the 
act concerning witnesses provides, that if any interested 
witness is offered and objected to on the ground that the 
verdict or judgment in the action, in which it is proposed to 
examine him, would be admissible in evidence for or against 
him, such witness shall nevertheless be examined ; but in that 
case the verdict and judgment in that action, in favor of the 
party in whose behalf he shall be examined, shall not be ad- 
missible in evidence for him, or any one claiming under him.” 

The other judges concurring, the judgment will be affirmed. 


——_+2 60 >—_—__ 


THE STATE, TO USE OF Morrison’s ADMINISTRATOR, Respon- 
dent, v. St. GEMME’S ADMINISTRATOR, Appellant. 


1. Under the fifth section of the act concerning marriage contracts, approved 
December 22, 1824, (R. C. 1825, p. 526) all contracts of marriage, as well 
those entered into before as after the passage of the act, had to be recorded 
in the county where the property to be affected was situate, in order to be 
of any binding effect, except as between the parties thereto and such as had 
actual notice thereof. 

2. Marriage contracts entered into before Louisiana became a part of the Uni- 
ted States, were within the purview of said marriage act, and had to be 
recorded in order to be binding upon strangers. (19 Mo. 446, affirmed.) 

3. The fact that one of the parties to a marriage contract died before the pas- 
sage of said act of 1824, does not dispense with the obligation to place the 
contract upon record to give it any binding effect as against third persons. 

4. An omission to record such contracts did not affect its binding force upon 
the parties thereto, while it might deprive them of many of its intended 
benefits. 

. If it should be admitted that under the Spanish law a gratuitous gift of 
some slaves to one of the parties to a marriage contract subsequent to the 
marriage would not become community property, yet it would neverthe- 
less be carried into such community by the following provisions in the mar- 
riage contract: that the parties “take each other with the goods and rights 
to each belonging at present and hereafter acquired, which goods and rights 
shall be common between them, no matter what sum they may amount to, 
or in what place the same may be.” 

6. A preciput which by the terms of a marriage contract was to be paid at the 

division of the community goods can not take effect where there is nothing 
to be divided ; nor, where a division may be had, will it be paid to the in- 
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jury of creditors, if the contract has not been recorded. 
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7. A provision in the contract giving dowry to the wife, and conferring on her 
the right of renouncing the community and taking back every thing she 
brought into it, will have no effect as against creditors unless it has been 
recorded. 

g. Where a county court has jurisdiction of the subject matter, and its judg- 
ment is only erroneous, such judgment can not be overturned in a collateral 
proceeding. 

9, The provisions in the territorial laws, January 21, 1815 (Terr. Laws, vol. 1, 
p. 418), relating to the assignment of dower and the carrying out of mar- 
riage contracts, were omitted in the revision of 1825. 

10. In the revision of 1825, the only provision for setting apart the widow’s 
dower in slaves was contained in the sixty-fifth section of the administra- 
tion act, relating to distribution. (R.C. 1825, p. —-.) 

11. And where an order of distribution was made by the county court in 
1828, under said sixty-fifth section, without first giving notice to those in- 
terested in the estate; held, to be coram non judice, and void. 

12. Where a widow becomes administratrix of her husband’s estate, and 
while officiating as such certain slaves belonging to said estate are set apart 
and assigned to her as her separate property under a void and irregular 
order of the county court, in pursuance of which she converts them to her 
own use; held, that the statute of limitations did not run in her favor 
against a claim for such conversion, while she continued administratrix. 
(State, to use of Menard, v. Pratte & St. Gemme, referred to.) 


Appeal from Ste. Genevieve Circuit Court. 


This was an action brought in 1855 by the State, to the 
use of Conrad C. Zeigler, administrator of William Morri- 
son, against Eloy Lecompte, administrator of Maria Theresa 
St. Gemme and her securities, upon her administration 
bond. It is alleged in the petition that Vital St. Gemme, 
the husband of said Maria, died in 1824 indebted to Wil- 
liam Morrison ; that in 1829 judgment on said debt, in the 
sum of $2,277.85, was recovered against the said Maria, who 
became the administratrix of said St. Gemme, and that said 
judgment was allowed against her decedent’s estate in 1830 ; 
that said Vital St. Gemme was possessed at his death of val- 
uble estates in chattels and slaves, which came to the hands 
of said Maria as administratrix ; that said Maria had assets 
sufficient to liquidate all debts of the estate ; but that she 
wasted and converted to her own use nine slaves of said 
estate, of the value of $4,000, and died without paying this 
claim of plaintiff’s; that said slaves came into the hands of 
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her administrator, Lecompte, who sold them and now holds 
the proceeds. 

The answer denies the alleged conversion, and sets out as 
a defence that three of the said slaves were allowed to said 
Maria by order of the county court in 1828 as a jointure of 
$450, to which she was entitled under her marriage contract 
with St. Gemme, dated 1798, she being at liberty according 
to its terms to take money or property. As to the other 
six, they never were the property of St. Gemme, but were 
given to said Maria by her father, and, under the law in 
operation then, they became her absolute property ; and that 
the county court, in 1828, by order, allowed her to retain 
them as such. The statute of limitations is also set up as 
a bar. 

Part of the facts of the case appear in an agreed state- 
ment, which includes the marriage contract, dated February 
11,1798. The following extracts of it may be cited as bear- 
ing upon the merits of the case: “The said future husband 
and wife shall have a community of all goods, movable, ac- 
quired, and immovable, according to the usage and custom 
of the place ; according to which custom and usage the said 
community of goods shall be governed: notwithstanding 
that they shall hereafter change their residence to some 
other place, the laws, usages and customs of which should 
be different or conflicting, they having by these presents ex- 
pressly renounced and abandoned any rights under the said 
different or conflicting laws.” 

“ The said future husband and wife take each other with 
the goods and rights to each belonging at present and hereaf- 
ter acquired ; which goods and rights shall be common be- 
tween them, no matter what sum they may amount to, or in 
what place the same may be. In consideration of this mar- 
riage, the said future husband has endowed and does endow 
the said future wife with the sum of fifteen hundred livres 
fixed dowry, to be taken so soon as the marriage shall take 
place, of the goods movable and immovable, in present or 
future possession of the said future husband, who has encum- 
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bered hypothecated the same for the purpose of raising and 
levying the said dower, of which the said future wife shall 
become seized, and shall enjoy the same, according to the 
custom of the place, without being compelled to sue for the 
same before a court of justice.” ‘The survivor of said 
husband and wife shall take by preciput, and before making 
a distribution of the community effects, the sum of seven 
hundred and fifty divres from among the movable goods of 
the said community at the inventory and appraisement prices, 
or the said amount in cash, at his or her option. The said 
future wife and the children which may be born of the said 
marriage shall be permitted, if they choose, to renounce the 
community, to take back again whatever she may have 
brought into the community, and all that she may subse- 
quently have brought into the same, in movable or immova- 
ble goods, whether derived from inheritance, gifts, legacies, 
or other sources ; and (moreover) even the said future wife 
may, if she survive, take the dower and preciput aforesaid, 
all free from liability, for community debts and mortgages, 
although she should have contracted them verbally, in writ- 
ing, or by judgment, for which, if it should so happen, the 
children aforesaid shall be paid and indemnified by the heirs ; 
and out of the goods of the said future husband, which are 
for this and all other parties of this contract pledged or hy- 
pothecated from the day,” “they hereby mutually, simply, 
and irrevocably give to each other and the survivor of them, 
accepting the same, each for his or her heirs and assigns, all 
and every the goods and chattels, effects and properties, real 
or personal, now in possession or hereafter acquired, which 
may belong to one of them who shall die first: provided, 
nevertheless, that there shall be no issue living or to be born 
of the said marriage ; for in that case the said mutual gift 
shall become null and void.” 

This contract was never recorded. There was in evidence 
an order of the county court, dated 1828, setting aside six 
slaves to said Maria, property which came to her by gift of 
her father; also an order of the county court of the same 
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date allowing her three negroes as jointure, which she 
chose under the contract. 

The court, in its verdict, found that the slaves were given 
to Maria and her husband, and were not the separate prop- 
erty of Maria, free from the contracts of her husband ; that 
said Maria converted the slaves to her own use; that Morri- 
son’s debt was a community debt. The court also declared 
as conclusions of law that the said slaves, at the time of the 
death of said Vital St. Gemme, were subject to the payment 
of his debts contracted after marriage ; that said slaves were 
not the paraphernalia property of said Maria; that her fail- 
ure to account for the property so converted was a breach of 
the bond ; that the claim of plaintiff was not barred by the 
statute of limitations. Judgment of $5,332 was entered up 
by the court on this finding, from which an appeal has been 
taken. 


Frissell, for appellants. 


I. This court have often refused to disturb an order of 
judgment of a county court, where it had jurisdiction of the 
subject matter, although its decisions had been erroncous. 
Under the laws of 1828, the county court had jurisdiction of 
the subject matter, and all necessary parties were before 
them. The judgment will not be disturbed unless the proof 
of fraud is clear and conclusive, made under proper allega- 
tions in the petition. It is conceded to the plaintiff that the 
marriage contract, never having been deposited in the Span- 
ish archives or recorded in any county, can not affect the 
rights of the plaintiff unless he had notice of its existence ; 
and although there was no proof offered of such notice, it 
was the universal custom of the country at that time to have 
such contracts, and there was no reason to presume an 
exception in respect to the parties in question.- But if there 
was no contract, or an invalid one, the law made one for 
them, and established a community of goods. (9 Mart. 
217.) Property acquired by either party during marriage, 
whether by inheritance or donation, became separate prop- 








OCTOBER TERM, 1860. 235 





The State, to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r. 





erty. (1 La. 522.) The same was true of property con- 
veyed to the husband in lieu of a sum of money inherited 
by the wife. Property which enters into community is not 
governed by the law in force at the time of the dissolution, 
but by that in force at the time of the marriage. (4 La. 
191.) Paraphernal property would be protected by the 
treaty of cession which guaranties to the inhabitants of 
Louisiana the quiet enjoyment of their property. (8 U.S. 
Statutes, p. 202.) The order of the county court in assign- 
ing the three slaves to Maria St. Gemme as a dower, al- 
though erroneously made, still, in the absence of fraud, 
ought to protect her administrator. The fact that the slaves 
were inventoried as the property of Vital St. Gemme should 
not be allowed much weight when we reflect upon the igno- 
rance of law that must have belonged to those who probably 
made the inventory. This claim of plaintiff is barred by the 
statute of limitations. 


Noell, for respondents. 


I. There are but two or three points in this controversy. 
1. Were the slaves in question the paraphernal property of 
Maria St. Gemme, and did the action of the county court, in 
1828, confer any right upon her to appropriate them? 2. 
Does the statute of limitations apply to this case, and does it 
afford the defendant any protection? 38. Is there any error 
committed by the court in fixing the value of the property 
converted ? Upon the first point, we maintain that under the 
Spanish law property was ‘ paraphernal” only in cases where 
the property was given to the separate use of the wife. That 
the fact that the wife brings it in, or the husband brings it 
in, does not affect the question as to whether the property is 
or is not paraphernal, unless in addition to that fact it fur- 
ther appears that the property given is limited to the sepa- 
rate use of the wife. In other words, it can not enter the 
community and at the same time be paraphernal. If in the 
case at bar the slaves entered the community, then they 
were liable to the community debts. (White’s New Recopi- 
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lacion, p. 55, 56, vol. 1.) The contract in this case has no 
effect upon the question as to whether the slaves were or 
were not paraphernal, or were or were not community prop- 
erty. (20 Mo. 122.) The statute of limitations is no bar 
to this suit. (23 Mo. 344.) The agreed statement of facts 
includes the value of the slaves. 


Scort, Judge, delivered the opinion of the court. 


The fifth section of this act concerning marriage contracts, 
approved December 22, 1824, (R. C. 1825, p. 526,) directs 
that all marriage contracts heretofore entered into may be 
recorded in like manner as contracts hereafter entered into; 
and from the time of recording the same shall (as to all 
property affected thereby within the county in which it is 
recorded) impart full and perfect notice to all persons of the 
contents thereof, and no such marriage contract, which shall 
not be recorded within six months after the taking effect of 
this act, shall be valid or binding, or in anywise affect any 
property, real or personal, (except between the parties there- 
to and such as have actual notice thereof,) until the same 
shall be deposited with the recorder of the county wherein 
such property is situated for record. The marriage contract 
between Maria T. St. Gemme and her husband was made on 
the 11th day of February, 1798, before Louisiana became a 
part of the United States; yet the case of Wilkinson v. Ro- 
zier, 19 Mo. 446, held that such a contract was within the 
purview of the act of 1824, and, in order to affect strangers 
to it, that it must be recorded. St. Gemme died during the 
year 1824. The administration bond executed by his wife 
M. T. St. Gemme as administratrix, was dated the 10th May, 
1824. Her death, then, occurred before the act of 22d De- 
cember, 1824, was passed: but that circumstance did not 
dispense with the obligation to place the contract upon the 
record ; for whatever the effect of the failure to record the 
instrument might have had on the rights of St. Gemme, if 
any, yet, as Mrs. St. Gemme was a party to the contract and 
had a right under it, for the protection of those rights it was 
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necessary to record it. The contract was binding between 
the parties, though not recorded ; the statute declares it so. 
If the contract, though unrecorded, is binding on the wife, 
how then will it be with paraphernal property, which, by the 
contract, was subjected to the community ? In consideration 
of stipulations favorable to her, she placed in the community 
property which otherwise would not have gone into it. By 
the contract the slaves entered into the community. The 
effect, then, of not recording the contract is, that the wife 
loses her property and the consideration she was to receive 
for it. She loses her dowry or avers the benefit of the re- 
nunciation of the community, and retaking the property 
placed in community freed from the payment of debts. Thus 
while the contract operates against her, she can derive no 
benefit from it against third persons claiming without notice. 

We have said that the slaves given by her father to M. T. 
Gemme entered into the community. The contract, as trans- 
lated in the record, stipulates that the parties “ take each 
other with the goods and rights to each belonging at present 
and hereafter acquired, (échu ou a échoir,) which goods and 
rights shall be common between them, (lesquels entreront en 
communauté,) no matter what sum they may amount to, or 
in what place the same may be.” ‘The words “ belonging at 
present or hereafter acquired” do not properly express the 
meaning of the words “ échu ou a échoir.” The dictionary 
of the French Academy says the word “ échoir se dit ordi- 
nairement des choses qui dévolues par le sort, ou qui arrivent 
par cas fortuit.”” The clause of the contract which confers 
on the wife and children the right to renounce the commu- 
nity shows the sense in which this word is used, and what 
modes of coming into the possession of property it embraces. 
The clause of the contract cited is sufficiently comprehen- 
sive in its terms to place in the community all donations 
made to the wife during its continuance. Granting that the 
deed of 1810, executed by her father, was ineffectual to con- 
vey the slaves mentioned in it to St. Gemme, that they passed 
by the gift immediately following the marriage, and that by 
16—VOL. XXXI. 
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the Spanish law property coming to the wife during the mar- 
riage by a gratuitous title would not enter into the commu- 
nity but be paraphernal; yet, as to this matter, the parties 
by their contract could vary the law and place property in 
the community which otherwise would not have gone into it, 
and as this was done by the terms of the contract, the slaves 
became subject to the law of community, and were liable for 
the debts contracted by the husband during its continuance, 

The preciput was by the terms of the contract to be paid 
at the division of the goods of the community, and as there 
was nothing to be divided, it could not be paid. Besides, as 
the contract was not recorded, it could not have been paid 
to the injury of creditors even had it been made a preferred 
debt. 

The clauses of the contract giving dowry to the wife and 
conferring on her the right of renouncing the community 
and taking back every thing she brought into it, must fail of 
effect against a creditor by reason of the omission to record 
the marriage contract. 

We do not see any ground on which the conduct of the 
county court in adjudging the widow her dowry under the 
marriage and paying the preciput can be sustained. We 
concede that if the county court had jurisdiction of the sub- 
ject matter and its judgments were only erroneous, they 
could not be overturned in a collateral proceeding. But we 
can see no authority in the law for the course adopted. The 
act of January 21, 1815, § 74, 75, (Terr. Laws, vol. 1, p. 
418,) directed how a widow should proceed to obtain her 
dower in slaves and lands. The seventy-seventh section of 
the same act provides that the same proceedings that are 
hereinbefore prescribed with respect to dower shall be had 
for the purpose of carrying into effect the marriage contracts 
that may have heretofore been made or shall hereafter be 
made in pursuance to any laws, usages and customs now or 
hereafter in force in this territory. The sections referred to 
show that a widow, in order to obtain her dowry in slaves, 
or to carry into effect any marriage contract, a regular suit 
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was required ; a petition was to be filed in the circuit court ; 
a summons was issued, and a service was required on the 
person or persons against whom she complained. 

The foregoing provision in the territorial laws for the as- 
signment of dower and the carrying into effect marriage con- 
tracts were omitted in the revision of 1825, and by the code 
of that date dower in slaves was no longer assigned to the 
widow as was her dower in her lands. The only provision 
for setting apart the widow’s dower in slaves was embraced 
in the section of the administration law relating to distribu- 
tion. (§ 65.) But the distribution there directed could not 
be made without notice to those interested. In executing 
the marriage contract in September, 1828, the county court 
acted under the code of 1825, which contained no provision 
sanctioning the conduct; the act therefore was coram non 
judice, and void. 

This is an action on the administration bond of Mrs. St. 
Gemme. On a former occasion, when this case was here, (8 
Mo. 287,) it was held that an action on the bond was not 
barred. The present action was commenced within a year 
from the discontinuance of the former one. This suit, then, 
is not barred by the statute of limitations. But it is main- 
tained that Mrs. St. Gemme held the slaves adversely from 
the year 1828, when the county court carried into effect the 
marriage contract between her and her husband; conse- 
quently, that the slaves were converted at that time, and she 
is only liable for the value of them at that date. But Mrs. 
St. Gemme, when the county court assigned the slaves to 
her, was the administratrix of her husband’s estate; if the 
slaves were taken and held adversely from that time, it was 
her duty as administratrix to sue for and recover them. No 
other person could sue. How, then, could she, in her own 
right as claimant, hold adversely to herself as administra- 
trix? The slaves were required for the payment of debts. 
None but the creditors of the estate had an interest in them, 
and the creditors could only be represented by the adminis- 
tratrix. If, at the time the slaves were assigned to her, she 
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resigned her letters and another administrator had been 
appointed, there might be some semblance of right in this 
pretension ; but under the circumstances we do not see how 
it can be maintained. 

The other judges concur. 


——+ & 62 >_—- 


SWEENEY, ADMINISTRATOR OF MaGumrRE, Respondent, v. Mings, 
Appellant. 


1, A complaint under the statute (R. C. 1855, p. 1016, § 33,) sufficient, al- 
though it may not appear by it from whom the defendant rented the prem- 
ises, or who was his landlord, or to whom he owed the debt or rent. 

2. There is nothing in that section which limits the remedy therein given to 
leases of a fixed or determinate duration. 


Appeal from St. Louis Land Court. 


The facts appear in the opinion of the court. 
H. N. Hart, for appellant. 


I. It will be noticed by the court that it does not appear 
in and by said complaint from whom defendant rented the 
premises, or who was his landlord, or to whom he owed the 
debt or rent. The objection that the complaint does not 
state facts sufficient to entitle the party to the relief he asks, 
is not waived by a failure to take same by demurrer or an- 
swer. (Andrews v. Lynch, 27 Mo. 167.) That the statute 
requires the complainant to state of whom defendant rents 
or to whom the rent is due. (R. C. 1855, p. 1016, § 33.) 
The statute of jeofails does not cure, nor does the verdict, 
the omission of jurisdictional facts, or when no cause of ac- 
tion is stated. (1 Bacon Abr. 16; 1 Petersdorf Ab. 871; 
Winston’s Exec’r v. Francisco, 2 Wash. 187; Chicester v. 
Vass, 1 Call, 83.) The case at bar is almost exactly similar 
to the case reported in 25 Mo. 195, Evans v. Muller. In 
that case this court held that the affidavit made in a proceed- 
ing under the landlord and tenant act, must state from whom 
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defendant leased and to whom the rent is due, otherwise the 
omission is fatal and is not cured by the proof. This court 
in that case pronounced the defect incurable and reversed 
the judgment of the court below, and refused to remand 
the cause. The decision in Evans v. Muller, 25 Mo. 195, 
is sustained by numerous cases in New York. That the 
affidavit stands as a plaint and declaration in a cause, vide 
Simpson v. Rhinelander, 20 Wend. 103. When goods of 
M. were taken in execution and a notice given by a land- 
lord to the sheriff, with a view to obtain payment of rent, 
stated, among other things, that a certain sum was due 
from M. as rent for the use and occupation of certain 
premises which were described, “then occupied by M.; 
held, that the notice was defective for not showing that 
the rent was due from M. as tenant.” (Camp v. McCor- 
mick, 1 Denio, 641.) A notice of rent being due given by 
a landlord to an officer pursuant to the revised code, p. 746, 
sec. 12, is in the nature of process, and should state facts 
enough to show that the landlord is entitled to a preference 
over the execution creditor. Accordingly, when the goods 
of R. were taken in execution, and on notice, showed, 
among things, that the premises on which the seizure was 
made “were in the occupation of R. and others,” and that 
a specified amount was due to L., the landlord, for a balance 
of one year’s rent of said premises, &c., but did not show R. 
to be tenant of L.: held, that the notice was defective and 
that the officer might disregard it. (Millard v. Robinson, 4 
Hill, 604; Olcott v. Frazer, 5 Hill, 562.) The court say 
the sheriff can not, as against a party in interest; waive due 
notice or a proper affidavit. To say he may name one sub- 
stantial requisite would in principle extend to all, and thus 
work a repeal of the statute. 

IT. This proceeding can not be maintained upon another 
objection. A lease for one month and from month to month, 
like any leasing under a year not determinate, is determina- 
ble by a month’s notice to quit, as also a tenancy at will 
or by sufferance. (R. C. 1855, p. 1012, § 12, 13.) The 
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thirty-third section of the revised code, 1855, p. 1016, only 
applies to nonpayment of rent under a determinate lease, 
and not to the case at bar, where no notice is necessary to 
determine the same. The objection arises from the tempo- 
rary and frail tenure of the tenant. The tenancy in this 
case is for one month certain, and thereafter from month to 
month, at the pleasure of the parties. An entry upon each 
succeeding month is a renewed tenancy for each month, and 
operates a waiver of any right to proceed under the statute 
for nonpayment of rent under any former monthly letting. 
This is a necessary construction of the provisions of the stat- 
ute before referred to. Because, if the lessor at any time 
institute proceedings for the recovery of possession of the 
premises for nonpayment of rent, it must be for rent due, 
and after the expiration of the month in this instance. To 
restrain the proceeding, the remedy afforded by the statute 
presupposes the existing relation of landlord and tenant, 
which can not be in the case at bar, for no presumption of 
fact arises as to the continuance of the tenancy, from the 
fact that rent is due for the month past. 


P. B. Garesché, for respondent. 
Scott, Judge, delivered the opinion of the court. 


The plaintiff Sweeney, as administrator, instituted a pro- 
ceeding under the thirty-third section of the act concerning 
landlords and tenants, (R. C. 1855, p. 1016,) against the 
defendant Mines, to recover the possession of leased prem- 
ises, on the ground that the rent reserved had not been 
"paid. 

The following is a copy of the complaint filed in the pro- 
ceeding: “James Sweeney, administrator of the estate of 
Thomas Maguire, deceased, being duly sworn on his oath, 
says, that William Mines rents and now occupies a certain 
two story brick dwelling and premises belonging to the estate 
of said Thomas Maguire, situated between Morgan. street and 
Franklin avenue, on the west side of Highteenth street, in 
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the Seventh ward, in the city and county of St. Louis, which 
said building and premises was rented to said Mines on the 
26th of March, 1856, for one month, and from month to 
month, at the rate of eight dollars per month, and the sum 
of forty-eight dollars, being for six months’ rent, from March 
96, 1856, to September 26, 1856, is now due for said rent, 
and the same has been demanded and payment has not been 
made.” On the trial, there was a judgment for the landlord 
in the land court. The case is now here by writ of error. 

The error mostly relied on is that the complaint on which 
the warrant was sued out is defective inasmuch as it does 
not appear by it from whom the defendant rented the prem- 
ises, or who was his landlord, or to whom he owed the debt 
or rent. We are of opinion that the complaint is sufficient. 

We see nothing in the section under which this proceed- 
ing was commenced which limits the remedy therein given 
to leases-of a fixed or determinate duration. 

The judgment is affirmed. 


—_+20o+—_. 


STONESEIFER, Respondent, v. SHEBLE, Appellant. 


1. Plaintiff went on board a steamboat on the Mississippi river at one of her 
intermediate landings, and while transacting business with the boat was 
taken off to a landing below, against his remonstrance. /7e/d, that the 
plaintiff is entitled to damages amounting to the reasonable value of the 
time lost and expense incurred in being taken to and returning from the 
place at which he was landed; and that if the master of the boat could 
have caused him to be landed at any point easy of access between the place 
he was taken off and when he was finally landed, but maliciously or wan- 
tonly and wrongfully refused so to do, plaintiff is entitled to such further 
damages as would be reasonable punishment for such malicious conduct. 


Appeal from Ralls Circuit Court. 


The facts upon which this action is based will appear from 
the opinion of the court. 

The court below, on its own motion; gave the jury these 
instructions ; “1. If the jury find the issue for the plaintiff 
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they should assess his damages at the reasonable value of the 
time lost by plaintiff and expenses incurred by reason of his 
removal to and return from Clarksville. 2. If the jury find 
the issue for the plaintiff, they should assess his damages at 
the reasonable value of the time lost and expenses incurred 
by plaintiff in being taken to and returning from the town 
of Clarksville; and if the jury further find from the evi- 
dence that defendant could have caused plaintiff to be landed 
at any point easy of access between Louisiana and Clarks- 
ville, and that defendant maliciously or wantonly and wrong. 
fully refused so to do, but took plaintiff on to the town of 
Clarksville, they may assess such further damages as the 
jury may think under all the circumstances would be reason- 
able punishment for such malicious conduct.” 

The following instructions were asked by the defendant 
below, all of which were refused except the last: “1. The 
defendant is liable only for his own acts or neglects in the 
premises and not for those of any other officer or officers of 
said steamer. There can be no liability on the defendant as 
captain of the said boat, except for any act or omission he 
may have committed or been guilty of after he was notified 
of plaintiff having been taken off on said boat. 2. If the 
jury believes from the evidence in the cause that the usual 
signals for the steamer ‘Sam Gaty’s’ leaving the landing, 
according to the regulations established by the proprictors of 
said boat on the occasion in question were given and there- 
upon said boat left the landing and continued on her trip to 
Clarksville, taking off said plaintiff, then the defendant is in 
no default, and the verdict should be for the defendant. 3. 
If the jury believes from the evidence in the cause that the 
plaintiff went aboard of the steamboat ‘Sam Gaty’ on busi- 
ness, as stated in his petition, and that one of the regulations 
of that boat was that those coming on board of said boat to 
do business and then go off without going as passengers on 
said boat, should leave said boat on or before the signal of 
the second ringing of the bell being given by the proper offi- 
cer of said boat; that said signal was so given and then the 
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said boat left the wharf with the said plaintiff aboard, the 
commander or officer of said boat was not bound to return 
to shore in order to land the plaintiff, and they should find a 
verdict for the defendant. 4. If one of the regulations es- 
tablished for said boat’s management by the proprietors or 
their agents, the officers of said boat, existing at the time in 
question, was, that two bells should be rung before said boat 
should leave the landing, and that it should leave so soon as 
said two bells should be rung, and not be bound to return to 
shore, or put off passengers (who being aboard failed to get 
off on or before the ringing of said two bells,) and if the 
jury believes further from the evidence in the cause that said 
two bells on the occasion in question were rung and plaintiff 
still failed to leave said boat and was taken off contrary to 
his wishes expressed, or remonstrance addressed to defen- 
dant, the jury should find a verdict for the defendant. 5. 
If it has been proved by the evidence in the cause that the 
plaintiff went aboard of the steamer ‘Sam Gaty’ as admitted 
in the pleadings, and one of the regulations of said boat was, 
that on landing there or at any place on the river the signal 
to leave said boat, to be given for those coming on board on 
business and not intending to go as passengers on the trip 
she was then making, was the ringing of the bell of said boat 
at two different times, and that said signal was given on the 
occasion in question and plaintiff had time thereafter to leave 
said boat, and plaintiff did not leave said boat as he might 
have done, and was taken off by said boat, the verdict should 
be for the defendant. 6. If the jury believes from the evi- 
dence in the cause that plaintiff had sufficient time to trans- 
act the business he had on board said steamboat ‘Sam Gaty,’ 
on the occasion in question and leave when the usual signal 
for persons to leave were given and he did not leave, and 
was taken off on said boat, they should find for the defen- 
dant. 7. Unless it appears from the evidence in the cause 
that the defendant was, on the occasion in question, owner or 
part owner of said steamboat, ‘Sam Gaty,’ they should find 
for the defendant. 8. The defendant in this suit is liable for 
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an injury done by himself, or by his directions, but is not 
liable for any act done by the clerk or any other officer of 
said boat unless directed by him; and though the jury may 
find that he was captain of the boat, this fact does not make 
him liable for any wrongful act of any officer of said boat 
without his direction.” 


G. Porter, for appellant. 


I. The petition of the respondent does not, on its face, state 
facts sufficient to constitute a cause of action, and the court 
below should have arrested the judgment for the following 
reasons: 1. The petition states that respondent, on the day 
specified, went on board said boat “ Sam Gaty,” while lying 
at the wharf at Louisiana, &c., in discharge of duties con- 
nected with the business of said boat as a common carrier, 
and while on said boat, and before he could discharge his 
said duties, appellant wrongfully, &c., caused said boat to be 
backed out, &c., and does not state the nature of those “ du- 
ties,” or of respondent’s business on board said boat, and 
non constat that the acts of appellant complained of pre- 
vented his discharging those duties or transacting that busi- 
ness, or otherwise damaged or injured respondent. 2. Said 
petition does not state or show that respondent went aboard 
said boat at Louisiana with the intention of transacting busi- 
ness thereon, and then going off said boat before she left 
Louisiana; nor does it state that he was residing or doing 
business in Louisiana, so as to justify an inference even that 
his business required him to get off said boat before she was 
moved off from said town, so as to show the court that he 
was or could be injured any more by being taken to Clarks- 
ville than by being left or landed at Louisiana. 3. The peti- 
tion does not show how the taking of respondent to Clarks- 
ville and failing to find means to bring him back thence, or 
how the sickness of respondent’s family (whose whereabouts 
at the time in question is not stated—whether it was at 
Louisiana or Clarksville or elsewhere,) or either of these 
things injured or affected respondent. The nature or char- 
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acter of respondent’s ill-treatment by appellant on way the 
from Clarksville to Louisiana is not stated. (Sedg. Meas. 
Dam. 576.) 

II. The court below erred in excluding the evidence of the 
usage of the trade (the custom of the river) sought to be 
be proved by the witness Buchanan, and the regulations of 
the trade in case a person on board of a boat at any landing 
and intending to get off, by inattention to the signals, fails to 
get off and is taken off on said boat; that such usage is ad- 
missible and such regulations are allowed and sanctioned by 
the law applicable to carriers and other bailees, appellant 
cites Story, Bail. § 1418, 538, 553, 611, 591; Angell on Car- 
riers, 801, 525—30; Chitty, Contr. 483. I1f the evidence 
in question thus excluded, as to the rights and privileges 
of the steamboat commander, according to the custom, was 
not a defence or justification, it was certainly matter proper 
to be considered by the jury in estimating the damages, 
considering (as the instructions given them by the court 
below on its own motion, as to punitive damages for appel- 
lant’s malice, invited them to do,) all the circumstances of 
appellant’s conduct in the premises, as well as of respon- 
dent’s. 

III. The appellant insists that instruction No. 2, given by 
the court below on its own motion, was erroneous. 1. That 
measure of damages, vindictive or punitive, was not claimed 
by respondent, as indicated by the instruction he asked of the 
court. Appellant, neither in law nor ethics, is bound to pay 
respondent more than respondent is entitled to receive. (2 
Greenl. Ev. 266, note 2.) 2. That it is error to give in- 
structions which there is no evidence to warrant, (16 Mo. 
502; 27 Mo. 26,) as calculated to mislead to jury. This 
second instruction given by the court was obnoxious to this 
objection. There is no evidence tending to show that respon- 
dent desired, much less that he requested, to be landed at 
either of the wood-yard landings between Louisiana and 
Clarksville. There is nothing in the evidence to show that 
it would have been any benefit or accommodation to respon- 
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dent to have been landed at either of the intermediate land- 
ings. 3. The damages were excessive—mainly the result of 
the giving of the instructions spoken of—in view of the facts 
proved and the other instructions given. For this cause the 
judgment should be reversed. There was no actual damage, 
or very little, done the respondent either in time, purse, or 
feelings. His damage, as estimated by himself, was not over 
twenty-five dollars. That excessive damage is, of itself, 
ground for reversal, see 23 Mo. 240. 

IV. Instructions 8—6, asked by appellant, or an instruc- 
tion giving the law as to the custom of trade, in that behalf, 
which custom there was some evidence tending to show, 
should have been given. As to the proper practice in this 
regard, the appellant cites 21 Mo. 481; 19 Mo. 3806. 


J. B. Henderson, for respondent. 


I. The petition states sufficient to constitute a cause of 
action. (3 Kent, Com. 160, note a, 162-3 ; Abbott on Ship- 
ping, 213—218, side paging; Keene v. Ligardee, 5 La. 431; 
Chamberlin v. Chandler, 3 Mason, 142; Angell on Carriers, 
610 and following; The Eleanor, 2 Wheat. 345.) 

II. It is clear that the captain, the master of the vessel, is 
liable for damages resulting from conduct such as alleged 
in petition, (Abbott, Ship. 216, side paging, 211—217 and 
notes; 3 Kent, Com. 160, note a,) and so the master “is 
personally bound by his contracts, and the person who deals 
with him, in matters relative to the usual employment of the 
ship, has a double remedy. He may sue the master or the 
owner.” (3 Kent, Com. 161.) 

III. The instructions given put the whole law of the case 
properly before the jury. 

IV. The instructions asked by the defendant were prop- 
erly refused. The first is included in the eighth, which was 
given. The second is erroneous because it makes the mere 
giving of signals, without regard to time, a full and com- 
plete defence. The third and fourth are wrong for the same 
reason, and for the additional reason that they direct a ver- 










































OCTOBER TERM, 1860. 


Stoneseifer v. Sheble. 





dict for defendant without reference to the fact that defen- 
dant caused plaintiff to be taken beyond several points at 
which he may have been safely landed, with a full knowledge 
of the facts. The fifth and sixth instructions are erroneous ; 
they direct a verdict for defendant, without hypothecating 
all the facts necessary to such verdict, and whatever con- 
tained in them that is proper for the jury, appears in the 
instructions given. The seventh is clearly wrong for the 
reasons given above. The eighth is more favorable to defen- 
dant than it should be, for the master of a vessel is respon- 
sible for the acts of the other officers under his control. (2 
Wheat. 845.) 


NapTon, Judge, delivered the opinion of the court. 


The plaintiff went aboard the steamer Sam Gaty, of which 
defendant was master, to escort a lady who wished to take 
passage on the boat to St. Louis, and was taken off as far as 
Clarksville, against his remonstrances. This suit is brought 
to recover damages for the alleged wrong done by the de- 
fendant. 

The question upon which the defendant’s liability depends 
is chiefly one of fact, to-wit: whether a reasonable time was 
allowed the plaintiff to transact the business which took him 
on the boat before the boat was started from the landing. If 
there was not, then the additional inquiry arose, whether the 
conduct of the captain in refusing to put the plaintiff ashore, 
at his earnest and repeated solicitation, was wantonly wrong 
and unnecessarily offensive. The jury found these issues 
under instructions from the court for the plaintiff, and as- 
sessed his damages at three hundred dollars. 

The points of law made in the case are, Ist, that the in- 
structions given by the court are wrong; 2d, that those 
asked by the defendant should have been given ; and, 3d, 
that the damages are excessive. 

1. The first instruction given which leave the jury to say 
whether a reasonable time was given the plaintiff to transact 
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his business and leave the boat before she was pushed off 
from the landing is not objected to; but objections are taken 
to a portion of the last instruction given, which permits or 
directs the jury to give vindicatory damages, if they were 
satisfied that the defendant wantonly and maliciously refused 
to land the plaintiff at any point between Louisiana and 
Clarksville, easy of access. The objection to this instruc- 
tion is, that, although there was proof of three landings be- 
tween Louisiana and Clarksville, which were accessible at the 
stage of water in the river when this occurrence took place, 
there was no evidence that plaintiff asked or desired to be 
put off at either of them, and as they were only wood-yards; 
with only a farm house perhaps near by, there was reason to 
suppose the plaintiff would prefer going on to Clarksville. 
The testimony of all the plaintiff’s witnesses, who were 
present at the conversation between the plaintiff and de- 
fendant, is very explicit, that plaintiff insisted on being 
“landed” or being ‘ put on shore ;” that he specified no 
particular place, but desired to be put ashore, and stated his 
reason ; that he said to the captain that his family was sick, 
and offered to pay five dollars to be put ashore, and declared 
he would rather pay twenty than go on to Clarksville. The 
reply of the captain to these solicitations was that he would 
land him at Clarksville, and that he would not land him 
until the boat reached Clarksville. This conversation, it 
would seem, rendered any specification of particular landing 
points, by the plaintiff, superfluous. A refusal to land the 
plaintiff at all, until the boat reached Clarksville, was equiv- 
alent to a refusal to land at the intermediate points. Be- 
sides, it did not appear that the plaintiff knew of these 
landings, although it might well be inferred that the officers 
of the boat did. So that we see no objection to referring this 
matter to the jury, as the court did, and it is quite obvious 
that the verdict was based, not so much on the refusal of the 
captain to land the plaintiff at any particular point, as upon 
the manner of the refusal, of which the jury were the proper 
judges. 
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2. The instructions asked by the defendant were all based 
upon the idea, that his exemption from liability was estab- 
lished by proof of the usual signals having been given on the 
boat before she was started from the landing. There is no 
doubt that persons going on board a packet boat and care- 
lessly or intentionally remaining on board after the usual 
signals for starting are given, must abide by the consequences 
of such conduct ; but this case did not turn upon this fact. 
There was no dispute but that the usual bells were rung and 
that the plaintiff remained on board until after the signals 
had been given and the boat was pushed off. But the ques- 
tion of the fact was, whether sufficient time was allowed in 
this case for the plaintiff to transact his business before these 
signals were given, or rather before the boat started. There 
was proof to show that, although the clerk assured him there 
would be time to pay the passage money of the lady under 
his charge, the plaintiff had not finished his business at the 
office and passed on to the ladies’ cabin to hand the lady, who 
accompanied him on the boat, her change, before the boat 
was under way. The instructions of the defendant were cal- 
culated to mislead the jury. 

3. The damages given by the jury are large, larger per- 
haps than the circumstances in our judgment would warrant ; 
but we have no power to supersede the estimate of the jury 
and substitute ours. There is nothing in the evidence or 
the result which would authorize an inference that the jury 
were actuated by any improper prejudice or passion. The 
conduct of the defendant, as it appeared in evidence, was not 
such as to unite the sympathy of the jury. There was proof 
of a good deal of cool indifference to the remonstrance of the 
plaintiff, on the part of the defendant, not calculated to con- 
ciliate. He was apprised by the clerk of the circumstances 
under which the plaintiff had been detained, and the fact 
that the lady’s baggage was left ashore seems to confirm the 
uniform testimony of all the plaintiff’s witnesses that the 
boat made a very hurried landing, and that no time was 
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in truth afforded the plaintiff, notwithstanding the assuran- 
ces of the clerk to the contrary, for him to leave the boat. 
Under these circumstances, the incivility of the captain, 
described by all the witnesses who were present, was unjus- 
tifiable ; and although the inconvenience to which plaintiff 
was subjected was slight, and did not in our judgment merit 
so large a penalty, yet we cannot say the verdict was beyond 
the province of the jury, or such a one as this court would 
be authorized, on the ground of excess alone, to set aside. 
Judgement affirmed. 


Reysurn, Respondent, v. Casry, Appellant. 
1. Decision in same case (29 Mo. 129) affirmed. 
Appeal from Washington Circuit Court. 


Carter, for appellant. 


Noell, for respondent. 
EwinG, Judge, delivered the opinion of the court. 


This case, as now presented by the record, involves no 
question not decided when the case was here before. (29 
Mo. 129.) The only point then was the propriety of an in- 
struction, asked by the plaintiff and refused by the court, to 
the effect that the lapse of five years was no bar to an action 
on the instrument sued on, but that it might be brought at 
any time within ten years. This involved the construction 
of the instrument, and we see no reason for changing the 
conclusion to which we then arrived. 

Judgment affirmed ; the other judges concurring. 
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FrevicH, Respondent, v. Ames e¢ al., Appellants. 


1. An affidavit for continuance which states that a witness was “late of this 
state and now out of the state and will in all probability be back,” is insuf- 
ficient upon which to warrant a continuance of the cause. 

2. It is no defence to an action on a note against a security that the security 
requested the payee to sue the principal and he refused. Under the statute, 
(R. C. 1855, p. 1454, § 1) notice must be given in writing. 

3. An endorser of a negotiable note is not a security within the contempla- 
tion of the statute relating to securities. 

4, Itis within the discretion of the court below to limit the time of counsel 
in which to address the jury, and this court will not interfere. 


Appeal from St. Louis Circuit Court. 


This was an action on a negotiable promissory note execu- 
ted in March, 1857, by Ames to Hofelman’s order, payable 
eight months after date. The note was endorsed by Hofel- 
man and L. Lawrence, and when due, was presented at the 
place made payable, and not being paid, was duly protested 
and the endorsers duly notified of the nonpayment so as to 
be bound and liable. Ames and Hofelman answer separate- 
ly, both plead usury, payment of the note by other notes, 
and deny ownership of plaintiff, charging the assignment to 
be in bad faith for the purpose of avoiding equities between 
the true owner, maker and endorser, and that the note really 
belongs to Lawrence, the defendant, and that the note was 
made by Ames and for his accommodation endorsed by 
Hofelman to enable him to pledge it with Lawrence for the 
amount due him by Ames. Hofelman, in his answer, fur- 
ther avers, that he gave notice to the holder Lawrence about 
January, 1858, to attach the property of Ames, as he was 
about to leave the state, and that he (Hofelman) would 
consider himself discharged unless Lawrence would attach 
Ames’ property, to satisfy the note. When the cause was 
called for trial in May, 1858, Hofelman made affidavit for 
continuance, based on the absence of a witness, Anton Ron- 
ger, “late of the city of St. Louis ;’”’ “ that said witness is 
now out of the state, and will in all probability be back to 
17—VOL. XXXI. 
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this city,” &c., &c. The court refused a continuance. The 
cause was tried a day or two afterwards, and the witness Ron- 
ger being called again and not answering, the motion for 
continuance was renewed and overruled. Plaintiff produced 
the note and proved due protest and notice, and rested. The 
defendants proved that the plaintiff knew nothing about this 
particular note ; that note was given to the son of plaintiff 
by Lawrence, the proceeds to go to Lawrence’s credit, if paid, 
in an account between him and plaintiff. It was also proved 
by defendants that plaintiff’s son with Lawrence conducted 
plaintiff’s business generally, and that her son acted for her 
as her agent. Defendants offered to prove that after matu- 
rity of the note defendant Hofelman gave plaintiff notice that 
Ames, the maker, was about to leave the state, and that 
Hofelman required plaintiff to attach Ames’ goods, offered to 
point out property, offered to pay the debt, if not so made, 
and that he would consider himself discharged unless he 
would proceed against Ames’ property, and that Ames be- 
came insolvent afterwards; all of which was excluded by 
the court. 

The court below limited the time of counsel to address the 
jury to twenty minutes each. 


Spies & Burt, for appellants. 


Isaac T. Wise, for respondent. 
Scott, Judge, delivered the opinion of the court. 


The court in its discretion properly refused a continuance 
on the affidavit filed. The witness was late of this state, was 
in another state, and there was a “ probability” that he would 
return. 

As none of the defences set up in the answer were proved, 
it was a matter of indifference whether the note was endorsed 
to the plaintiff for value or not. If the note had been given 
to her, she might have sustained this action. 

It is no defence to an action on a note against a security 
that the security requested the payee to sue the principal 
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and he refused. Under the statute there should have been 
notice in writing. Moreover, this court has held that an en- 
dorser of a note negotiable is not a surety within the con- 
templation of the act concerning securities. 

There was nothing about which to make an argument to 
the jury, and the court very properly limited the time to 
counsel for addressing them. ‘This is matter in the discre- 
tion of the court and will not be controlled here. 

Judgment affirmed with ten per cent. damages. The 
other judges concur. 


—_—_+eee,—_ 


Dovucuerty, Respondent, v. WHITEHEAD, Appellant. 


1. A fact stated in a motion to a court below is no evidence to the supreme 
court of the existence of such fact. If the facts stated in the motion did 
occur on trial, the party should have excepted and filed his bill of excep- 
tions, which is the only evidence of their existence. 

2. Bill of exceptions; what it should contain. 

8. Where one man at the request of another performs beneficial services for 
him, unless it is agreed, or it can be so inferred from the circumstance that 
the services were to be rendered without compensation, the law, in the 
absence of any express contract, will imply a promise on the part of him 
for whom the services were rendered to pay for them what they are rea- 
sonably worth. 

4. Principal bound by the acts of his agent. 


Appeal from Stoddard Circuit Court. 


The instruction given by the court below and referred to 
in the opinion of the court is in these words: “If the jury 
believe from the testimony in this cause that William A. 
Whitehead received the notes specified in the receipt men- 
tioned in plaintiff’s petition, and agreed therein to collect 
said notes or account for the same, then and in that case it 
devolves upon said Whitehead to account for the same, either 
in money, the return of said notes, or copies of judgments, 
with the evidence that the money could not be made by the 
use of reasonable diligence.” 
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Jno. W. Noell, for appellant. 


I. The court erred in the instruction given. The receipt 
of defendant was for notes put in his hands for collection, 
and in such case he was only bound for what he actually 
collected, or what was lost by wilful misconduct or negligence. 
The contract on the part of Whitehead to collect was gratui- 
tous; no compensation was fixed or agreed on. Then, in each 
case, the onus was on the plaintiff to prove the collection, 
or prove the wilful negligence or misconduct of defendant, 
whereby the plaintiff was damaged. The instruction given 
was therefore wrong. The instruction refused, or one embo- 
dying the same proposition in different phraseology should, 
have been given. (Story Bail. 182.) 


Scott, Judge, delivered the opinion of the court. 


This was an action growing out of a receipt given by the 
defendant, Whitehead, to the plaintiff, by which the defendant 
undertook to collect a great many small notes for the plain- 
tiff. After the receipt had been read in evidence, there was 
some testimony given of a settlement between the defendant 
and Lemuel H. Jackson, who, it was alleged, was an agent 
for the plaintiff. 

The court gave an instruction defining the liability of the 
defendant under his receipt, and refused the following in- 
struction asked by the defendant: ‘ If the jury believe from 
the testimony that the agent of the plaintiff settled with 
defendant, their finding must be controlled by and according 
to such settlement.’ We are of the opinion that the evidence 
required that this instruction should have been submitted to 
the consideration of the jury. The fact that Jackson held 
the receipt was a strong circumstance, unless it was explained, 
in support of the view, that he was an agent. 

In his motion for a new trial, among others, the defendant 
stated as reasons therefor that the court excluded evidence 
offered to prove that Jackson was an agent for the plaintiff, 
and as agent had settled the matter in controversy with the 
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defendant, and that the court misdirected the jury in in- 
structing them to disregard the evidence of James Faker. 

A fact stated in a motion to the court is no evidence in 
this court of the existence of such fact. If the facts stated 
in the motion did occur on the trial, the defendant should 
have excepted and filed his bill of exceptions, which is the 
only evidence of their existence. Having failed to do this, 
the action of the court below cannot be reviewed in the 
appellate tribunal. While on the subject of bills of excep- 
tions, it may be as well to state that the law now only allows 
one bill of exceptions. The matters excepted to during the 
trial are noted at the time, and after the trial is over and the 
motion for a new trial or other appropriate motion is over- 
ruled, a bill of exceptions is prepared stating the matters 
excepted to in the order in which they occurred during the 
trial. The evidence is stated, or so much as is material to 
show that the instructions asked were warranted, then the 
instructions and the motion for a new trial or other motion, 
all of which is authenticated by the signature of the judge so 
as to make but one bill containing all the matters to which 
exceptions have been taken just in the order in which they 
occurred on the trial. 

There was nothing in the objection made here that the 
undertaking of the defendant was withont consideration, and 
therefore no action will lie against him for failing to perform 
it. Where one man at the request of another performs 
beneficial services for him, unless it is agreed or it can be so 
inferred from the circumstances that the services were to be 
rendered without compensation, the law, in the absence of 
any express contract, will imply a promise on the part of 
him for whom the services were rendered to pay for them 
what they are reasonably worth. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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GarescHé, Appellant, v. Emerson, Respondent. 


1. Where a judgment is entered against the defendant, and afterwards the 
court on motion arrested the judgment, but no final judgment was entered 
after the motion in arrest was sustained, the case is still pending in the court 
below, and an appeal, being prematurcly taken, will be dismissed. 


Appeal from St. Louis Law Commissioner’s Court. 


Cline & Jamison, for appellant. 


M. L. Gray, for respondent. 
Scott, Judge, delivered the opinion of the court. 


This was a suit ona note. There was a judgment against 
the defendants. Afterwards the court on motion arrested 
the judgment, but no final judgment was entered after the 
motion in arrest was sustained. The case then is still pend- 
ing in the court below, and this appeal was prematurely 
taken. 

The other judges concurring, the appeal is dismissed. 


—-+©0e>-——__. 


BEALE, Defendant in Error, v. CULLUM, INTERPLEADER, Plain- 
tiff in Error. 


1. Where the instructions given to the jury by the court below fully cover 
the case, the supreme court will not reverse a judgment because of a refu- 
sal to give instructions which are included in others submitted to the jury. 


Error to St. Louis Court of Common Pleas. 


This was an attachment suit brought by the plaintiff in 
July, 1857. The writ was returned by the sheriff as execu- 
ted by attaching and taking into possession certain property 
as property of defendant, consisting of millinery goods. Cul- 
lum filed his interplea, claiming that in July, 1857, he was 
the owner and entitled to the possession of the goods attached 
by the sheriff. Witnesses testified that one D. Berry had 
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transacted business with them, representing himself as the 
agent of Cullum; that Berry had demanded these goods 
from the sheriff as belonging to Cullum. One of the firm 
of auctioneers, in whose house the goods attached were found, 
testified that Berry had charge of goods there for Cullum. He 
paid a bill of freight and charges on a box of goods marked 
diamond C. Berry sold goods for Cullum. Carnahan had 
no goods there so far as he knew. Berry sold goods for Cul- 
lum in the spring before at our house at auction. Saw Berry 
there from day to day. Witness Cochran testified that he 
was in St. Louis in the latter part of June, 1857, and July 
also; that he sold goods to Berry to the amount of five or six 
hundred dollars ; that he bought them in the name of Cul- 
lum. The goods consisted of bonnets, ribbons, laces, &c., 
such as levied upon by the sheriff. Plaintiff offered in evi- 
dence a number of depositions to show the character of 
Berry for truth and veracity, and to show that he had failed 
in business and was insolvent. Depositions admitted. 


Knox & Kellogg, for plaintiff in error. 


Page, for defendant in error. 
Scott, Judge, delivered the opinion of the court. 


There is no point of law raised in this case. If the dep- 
ositions, to the reading of which the interpleader objected, 
were merely irrelevant, as he contended, then the judgment 
will not be reversed for that cause. Moreover, from the part 
Berry acted in the transaction, we will not say that the plain- 
tiffs in the cause were not entitled to show that he had failed 
in business and was insolvent, and this, it is alleged, is all that 
the depositions proved. At any rate we do not see how the 
fact could mislead or prejudice the jury. 

The instructions given to the jury fully covered the case, 
and we do not see how the interpleader could be prejudiced 
by the refusal of the court to give those of whose rejection 
he complains. 

The judgment is affirmed. The other judges concur. 
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CLARK, Appellant, v. CoLLins, Respondent. 


1. If an administrator fails to give the notice of letters granted required by 
statute, (R. C. 1855, p. 181, § 19,) he can not be permitted to profit by his 
neglect of duty or to take advantage of his own wrong. 


Appeal from Franklin Circuit Court. 


The following is the first instruction referred to by the 
court: ‘To entitle the defendant to avail himself of the 
statute of limitations in this case, it must be shown that the 
administrator published a notice of his letters of administra- 
tion, as required by law, in some newspaper in this state; 
that if no notice was ever published in any newspaper in 
this state to the effect that letters of administration had 
been granted to the administrator on said estate of Collins 
as required by law, then the plea of the statute barring 
claims can not be sustained ; that the special statute of lim- 
itation barring claims after the expiration of three years 
from the granting of letters of administration can not pre- 
vail unless some notice of the granting of said letters of 
administration shall be proved to be published as required 
by law.” 

Chas. Jones, for appellant. 


I. The administrator had a right to have his inventory 
corrected at any time, even at final settlement, in further- 
ance of justice. This case does not turn upon the statute of 
limitations requiring all claims to be presented within three 
years, and that statute can not be invoked as a protection, as 
there has been no publication of any notice. It is not pre- 
tended that any such notice was ever given. To make the 
statute a bar, if at all applicable to a case of this kind, it 
must be shown that notice of his letters was given in the 
manner prescribed and within the time. (Wiggins v. Lever- 
ing, 9 Mo. 259; Montelius v. Sarpy, 11 Mo. 237; Hawkins 
v. Ridenhour, 13 Mo. 125; Bryan v. Mundy, 17 Mo. 556; 
Polk v. Allen, 19 Mo. 467.) 
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P. B. Garesché, with Jas. Halligar, for respondent. 


I. The judgment of the court below, in not allowing the 
claim of plaintiff, was a proper and correct judgment. The 
defence set up was the statute of limitations. It was not 
optional with the administrator of the estate, or the person 
appointed to defend the suit for it, to plead this limitation in 
bar‘or not, as he saw fit; it was, on the contrary, his imper- 
ative duty to plead the statute in bar. (Wiggins v. Lever- 
ing, 9 Mo. 262.) The provisions of the statute touching 
the question are positive and mandatory; the statute pro- 
vides (R. C. 1855, p. 152, § 2) that ‘all demands not ex- 
hibited within three years shall be forever barred, saving 
to infants,’ &c. The proof showed that letters had beon 
eranted September 27, 1852, and that the administrator con- 
tinued without interruption to the time when the plaintiff’s 
claim was exhibited, December, 1857. 


Ewinc, Judge, delivered the opinion of the court. 


The plaintiff Clark, who is administrator of Collins’ estate, 
presented his claim against the estate for allowance in the 
county court, and in connection therewith a motion to amend 
the inventory filed by him as such administrator. There 
was a judgment for the defendant, from which Clark appealed 
to the circuit court, where judgment going against him again, 
he brings the cause here by appeal. 

The account filed was for four hundred dollars, which 
Clark alleges were sent to him from California in 1852 by 
his son, per Collins ; and the evidence tended to prove that 
the money was sent as charged, and that Collins promised 
to deliver it to the plaintiff. 

The only question arises upon the instructions refused. 
The first, relating to the statute of limitations, was properly 
refused ; the plaintiff was the administrator, and as such it 
was his duty to make publication of the granting of the let- 
ters of administration to him; and if he omitted this, he can 
not be permitted to profit by his neglect of duty or take 
advantage of his own wrong. 
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The remaining instructions are to the effect, that upon the 
facts in evidence the plaintiff had a right to retain in his hands 
the money claimed to be due, and to correct the inventory 
accordingly. Whether an appeal would lie from a decision of 
the county court in a proceeding to correct or amend an in- 
ventory like that instituted in this case, it is unnecessary to 
determine, for the motion appears not have been acted on or 
in any way disposed of, and the only question before the 
court was whether the account was barred by the statute 
of limitations. The last instruction therefore was a mere 
abstraction, not involving any question to be tried. 

Judgment affirmed ; the other judges concurring. 


—___ +8 @ e+ - 


MUELLER, Respondent, v. St. Louis & Iron Mountain Ratt- 
ROAD Co., Appellant. 


1. In an action of trespass for damages for wrongfully entering upon lands 
and taking and carrying away the soil, &c., the proper measure of damages 
is not the actual damage sustained, but the value of the land removed. 


Appeal from St. Louis Land Court. 


This was an action of trespass for damage done the plain- 
tiff by the Railroad Company, in wrongfully entering upon 
the lands of plaintiff, and the digging up and carrying away 
of the soil, &c., of said land. Defendant asked the follow- 
ing instructions, which were refused by the court below: “1. 
The jury are instructed that if the acts complained of were 
done by the defendant for the purpose of building its road 
on the premises in question, and that no more injury was 
done than was necessary for that purpose, then the plaintiff 
is only entitled to recover for the actual damage sustained. 
2. The jury are instructed that the plaintiff is only enti- 
tled to recover for the actual injury to the premises, and 
that he is not entitled to recover any damages on account 
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of the lots being divided, or for the taking of a portion of 
the lots in question. 


S. A. Holmes, for appellant. 
Bland & Colman, for respondent. 


Napron, Judge, delivered the opinion of the court. 


The only point which occasioned any hesitation in enter- 
ing an affirmance of this judgment at the last term, is the 
refusal of the land court, on the trial, to give an instruction, 
asked by the defendant, to the effect that the plaintiff was 
not entitled, in this action, to recover the value of the land 
which the Railroad Company appropriated to their use and 
upon which their road is constructed and in daily operation. 
The action is trespass ; and as the damages given by the jury, 
under the rule for estimating them furnished by the court, 
seem, from the testimony, to have been a full compensation 
for the injury to the plaintiff’s lot occasioned by the con- 
struction of the road, it appeared but equitable, either that 
this judgment should be a final adjustment of the plaintiff’s 
claim or that a different rule of damages from the one given 
by the court should govern. But the tase of Jones v. Good- 
ing, 8 Mes. & Wels. 145, is an authority for the measure of 
damages declared in the instruction given. That was an 
action of trespass for cutting a ditch along the edge of plain- 
tiff’s close, and carrying away the soil, &c.; and the court 
held the measure of damages to be the value of the land 
taken and not the expense of restoring it to its original con- 
dition. 

If any inconvenience results to the company, from their 
liability to repeated actions, it is the result of their own 
neglect to have the land condemned, as they were authorized 
and required to do by their charter. A question might arise, 
in the event of a second action, or in a proceeding by the 
company under their charter to obtain the title, whether the 
damages, in such subsequent proceedings, would not necessa- 
rily be nominal, or, to some extent, affected by the present 






































































264 ST. LOUIS. 





Shaffher v. City of St. Louis. 





judgment; but as the plaintiff proposes to make the com. 
pany a deed, and considers the present suit as a final settle. 
ment of his claim, any opinion in relation to the difficulties 
suggested is unnecesary. 

Judgment affirmed. The other judges concur. 


SHAFFNER, Respondent, v. Crry or Sr. Louis, Appellant. 


1. In proceedings under the amended charter of the city of St. Louis, of 
February 23, 1853, (Rev. Ord. 1856, p. 157,) the city is made primarily lia- 
ble for only the damages assessed on account of the benefit that will result 
from the improvement to the public generally, and the city can not be held 
primarily so liable for the amount of benefits assessed against individuals, 

2. Proceedings under such statute to deprive an individual of his property 
without his consent should be conducted in strict conformity to the require- 
ments of the act which authorizes them, and if not so conducted they are 
null and void. 


Appeal from St. Louis Circuit Court. 


The facts will appear in the opinion of the court. These 
are the instructions asked by the appellant, and refused in 
the court below: “1. That the proceedings under which it 
is alleged that the property of the plaintiff was condemned 
for public use is null and void, and the plaintiff can not re- 
cover in this action on account thereof. 2. That under the 
charter of the city relating to the opening and improving 
streets, the city is only liable to the party whose property is 
condemned for public use to the extent of the amount as- 
sessed against the city on account of the value to the public 
generally of the proposed improvement, together with the 
amount collected by the city from the owners of the property 
against whom benefits have been assessed. 3. That in no 
event can the plaintiff recover in this action over and above 
the amount assessed by the jury as the value of the improve- 
ment to the public generally, together with the amounts 
actually paid to the city by those assessed with benefits. 4. 
That by the amended city charter of St. Louis, approved 
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February 23, 1858, it is provided that the mayor shall ap- 
point a day for empannelling a jury and ascertaining the 
damages, at least six days notice of which shall be given to 
the person whose property is proposed to be taken; and if 
any of the owners are unknown, can not be found by the 
marshal of the city, or are absent from the city, publication 
thereof shall be made in at least two of the city daily news- 
papers for at least four weeks before the day appointed, noti- 
fying all owners and others interested in the property pro- 
posed to be taken and in the improvements to be made, that 
on the day therein named the mayor will cause the property 
therein described to be condemned for public use, and the 
court is asked to declare as the law of this case, that if from 
the evidence no such notice was given to any of the parties 
interested in said proceeding, then neither the city nor the 
public have acquired any right to the property of the plain- 
tiff, and the plaintiff can not recover in this action. 5. That 
if it appear from the evidence that no notice whatever of the 
empannelling of the jury was given by publication or other- 
wise to the person or persons assessed by the jury with ben- 
efits, then the judgment rendered by the mayor against such 
person or persons is null and void, and the city has no 
legal right to collect the same, and the plaintiff is not enti- 
tled to recover on account of the same. 6. That by the 
charter of the city of St. Louis, regulating the proceedings in 
regard to the opening of the street which is the subject mat- 
ter of controversy in this suit, the city is made the trustee to 
collect and pay over to plaintiff the amounts assessed against 
persons for benefits, and the plaintiff can not recover in this 
action for money not collected or received by the city. 


W. V. N. Bay, (city counsellor,) for appellant. 


I. In proceedings to take private property for public use 
under the provisions of positive law, every requisite of the 
statute must be complied with, and should appear on the face 
of the proceedings under which the property is attempted to 
be taken. No right or title to the property can be acquired 
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except by a strict observance of the statutory provisions, and 
an omission of the statute requisite is fatal. (Angell on 
Highways, 188, 167; Hebert v. Frisbie, 5 Conn. 592; Pap. 
ker v. Rule’s Lessee, 9 Cranch, 64; Metcalf v. Gillet, 5 
Conn. 400.) Thus when the statute provided that real estate 
taken by execution should be appraised by indifferent free- 
holders of the town where the lands lie, it has been held 
that when one of the appraisers was not indifferent or did 
not reside in the town where the lands lay, the appraisement 
was void, notwithstanding they were selected and agreed 
upon by the parties with a full knowledge of such disquali- 
fication. The agreement of the parties not being sufficient 
to make that good which the law maketh void. (Mitchell 
v. Kirtland, 7 Conn. 229; Metcalf v. Gilbert, 5 Conn. 400, 
403; Chapman v. Griffin, 1 Root, 191; Co. Litt. 51, b.) 

II. Ordinance 1752 fixed the line of South Twelfth street 
from Gratiot to Chouteau avenue, and ordinance 3548 di- 
rected the mayor to proceed and open the street in accord- 
ance with ordinance 1752. The mayor gave notice under 
the city charter by publication that he would empannel a 
jury to assess damages and benefits on the 24th of October, 
1856. The record shows that the mayor did not proceed or 
attempt to empannel a jury until the 6th of November, 1856. 
It is contended by appellant that the omission to empannel 
the jury on the day named in the notice is fatal, and renders 
all proceedings had thereafter null and void. He should at 
least have commenced empannelling the jury on the day 
specified in the notice. 

III. The jury empannelled on the 6th of November made 
no verdict, but recommended to the mayor that it was advis- 
able to make a change in the line of the street; thereupon 
the mayor, on the 10th of November, 1856, discharged the 
jury, sine die, and reported their recommendation to the 
council. It is insisted by appellant that upon the discharge 
of the jury they were functus officio, and the mayor had no 
power or authority to recall and empannel them again on a 
subsequent day. 
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IV. Ordinance 3752, approved December 5, 1856, adopted 
the change proposed by the jury and repealed ordinance 
3548, under which the mayor gave notice. As no notice 
whatever, by publication or otherwise, was given any person 
of the intention of the mayor to empannel a jury under ordi- 
nance 3752, we insist that all proceedings had by the mayor 
thereafter in relation to the opening of South Twelfth street 
were null and void and could not operate to condemn the 
.property of Shaffner, or affegt in any degree his interest or 
title in the property. 

V. If the proceedings are null and void, then we insist 
that neither the city nor the public at large required the 
easement or any right whatever in the property of Shaff- 
ner, and consequently Shaffner can not maintain an action 
against the city for the property. 

VI. The city never took possession of the property, but 
the possession remained in Shaffner, he (Shaffner) receiv- 
ing the rents, issues and profits. It is submitted that under 
the charter of the city no cause of action could accrue until 
the city took possession, even if the proceedings under the 
attempted condemnation had been valid. 

VII. The parties to be assessed with benefits as well as the 
parties whose property is to be taken have a right to be heard 
before the jury and to introduce any evidence touching their 
interests. It is contended that the omission to make the 
publication provided by charter was calculated to deprive 
them of this right, and, in the absence of any testimony 
showing that they were advised of the proceeding, the court 
will presume that it was conducted without their knowledge. 
(Angell on Highways, p. 77.)) 

VII. Upon the condemnation of private property for a 
street, the public only require the easement or right of way. 
The owner retains the fee and all rights of property not in- 
compatible with the public enjoyment, and when the highway 
is abandoned, recovers his original unencumbered dominion. 
(Angell on Highways, ch. 7, p. 281; Perley v. Chandler, 6 
Mass. 454; Jackson v. Hathaway, 15 Johns. 447; Casler- 
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gan v. Van Brundt, 2 Johns. 357; Gednay v. Earl, 12 Wend, 
98; Willoughby v. Jenks, 20 Wend. 96; Peck v. Smith, 1 
Conn. 103.) This common law doctrine is not infringed 
upon by the charter of St. Louis. The soil and freehold re- 
main in the owner of the ground, and the public at large 
acquire simply the easement. The city in her corporate 
capacity acquires no right except to improve and keep the 
street in repair, and to prevent and remove all encroach- 
ments on the same. She is taxed, as well as the owners of 
the property benefitted, for the value of the easement. 

IX. If the plaintiff has any cause of action, he can only 
recover to the extent of the amount awarded by the verdict 
of the jury in the mayor’s court, to be paid by the city as 
the value of the improvement to the public generally, in ad- 
dition to the amount that the city may have collected from 
persons assessed with benefits. The record shows that the 
assessed value of the property of Shaffner, taken for the 
improvement, was $16,830. To pay this amount the jury 
assessed against the city the sum of $1,431.80. The city 
collected from parties assessed with benefits the sum of 
$7,447.90, which, added to the amount awarded to be paid 
by the city, makes the sum total of $8,879.70, and it is in- 
sisted by the appellant that even if the proceedings had by 
the mayor were regular and lawful, still the plaintiff was not 
entitled to recover in the court below against the city a sum 
exceeding $8,879.70; whereas the judgment is for the sum 
of $18,134.25. 

X. Under the city charter the city is made the mere agent 
or trustee to collect the benefits as assessed by the jury, and 
can only be liable to Shaffner to the extent of the money so 
collected. The city did collect part, which was voluntarily 
paid by some of the parties, but the Land Court has perpe- 
tually enjoined the city from collecting the balance, upon the 
ground that there was no legal condemnation of the prop- 
erty. We, therefore, insist that Shaffner is not entitled to 
recover against the city for money never received by the city, 
and which the city is enjoined from collecting. 
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Krum § Harding, for respondent. 


I. The facts established in evidence in this case show a 
legal liability on the part of the appellant, and the instruc- 
tion given by the court below at the instance of the respon- 
dent enunciates the law correctly. The benefits assessed on 
account of the opening of the street in question were not 
collected by reason of the neglect and fault of the appel- 
lant. The appellant originated the proceedings to open the 
street in question; by the act of approving the assessment 
and making the appropriation to be paid out of the city 
treasury, the street became dedicated to public use. The 
respondent was powerless to coerce the collection of the ben- 
efits assessed. 

II. The appellant can not question the regularity or vali- 
dity of its own proceedings in respect to the opening of 
the street in question. The respondent, by demanding the 
amount assessed as the value of his property taken for the 
street, virtually consented to the proceedings. Under the 
evidence, as between the parties to this suit, it is not a 
material question whether the proceedings to open the street 
were regular or not. The instructions, therefore, of the 
appellant respecting the regularity or validity of the proceed- 
ings of the city to open the street in question were properly 
overruled. 


Scorr, Judge, delivered the opinion of the court. 


This was an action brought by the plaintiff, Shaffner, 
against the City of St. Louis, for the sum of $16,830, dama- 
ges to the plaintiff, assessed for opening South Twelfth street 
from Chouteau avenue to Gratiot street. 

The amended charter of the city of St. Louis, approved 
February 23, 1853, and March 5, 1855, in relation to the 
opening and improving streets, section 4, enacts that it shall 
be the duty of the jury, first, to ascertain the actual value 
of the land proposed to be taken for the opening, widening, 
or altering of a lane, alley, street, avenue, wharf, or public 
18—VOL. XXXI. 
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square, without reference to the proposed improvement ; 
then, for the payment of such sum, to assess against the city 
the value to the public generally of the proposed improve- 
ment and to assess the balance against the owner or owners 
of the property fronting on such lane, alley, street, avenue, 
wharf or square, and of the property benefitted, according 
to the value of the property so assessed and in the propor- 
tion that the owners thereof may be respectively benefitted 
by the proposed improvement; and the sum or sums to be 
paid by the owner or owners of property respectively bene- 
fitted by the improvements, as ascertained by the jury, shall 
be a lien or liens upon the property so charged and shall 
be collected as provided by ordinance. Sec. 6. If the ver- 
dict of the jury is not set aside by the mayor, it shall be his 
duty, within four months, to report the same to the council, 
and if an appropriation is made by the council within three 
months thereafter to pay the sum or sums awarded to he 
paid by the city, it shall then be lawful for the city to take 
possession of the ground so condemned to public use. 
Conceding, as the plaintiff contends, that the damages he 
claims from the city have been assessed according to the 
foregoing provisions of the charter and of the ordinances 
passed in pursuance thereto, we cannot sce the ground on 
which this action can be sustained. Certainly the charter 
only makes the city primarily liable for the damages assessed 
on account of the benefit that will result from the improve- 
ment to the public generally. The amount of those dam- 
ages is $1,431.80. Ordinance 3477 prescribes the manner in 
which the sums assessed to individuals as benefits shall be 
collected by providing that judgments shall be rendered by 
the mayor in the name of the city, on which executions shall 
issue directed to the city marshal, to be by him executed. 
Ordinance 3790 confirms the verdict of the jury in the mat- 
ter of opening South Twelfth street, and the mayor is directed 
to have that street opened when the damages, amounting to 
the sum of $15,398.20, assessed to individual owners, shall be 
collected and paid into the treasury, to meet and defray the 
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expenses caused to private property in opening and widening 
said street, and directs that the sum of $1,431.80 awarded 
against the city be paid. The plaintiff’s action affirms the 
validity of all the proceedings that have been taken for 
the condemnation of his land. If these proceedings then are 
valid, what is there in the charter or the ordinances which 
have been cited which makes the city primarily liable for 
the damages assessed to individual owners for benefits aceru- 
ing from the opening of the street? The mayor is not required 
to open the street until the damages assessed to individuals 
are collected. He is not required to appropriate or use the 
property condemned until the damages are collected. We 
are not now inquiring whether the plaintiff would be entitled 
to any, or what remedy, in the event the city by her officers 
should fail to collect the damages assessed to him. This 
action is conceived in the idea that the condemnation of the 
property, and the confirmation of the inquest by the council 
without anything more, subjects the city immediately to an 
action for all the damages assessed by the jury when another 
mode of obtaining them is prescribed. It may be an injury 
to an individual to have his property condemned for the 
public use and then be compelled to wait for his damages, as 
the property in the meantime, if it be unimproved, cannot 
be applied to any beneficial purpose. In this particular case, 
however, the owner has not as yet been deprived of his pro- 
perty, and he is now reeciving rent for it, and it also appears 
that as long ago as the 15th of August, 1846, an ordinance 
was passed, No. 1752, entitled an ordinance establishing the 
wharf, streets, alleys and public places by which South 
Twelfth street and a great many others were established, 
showing that said street would necessarily cover the ground 
now condemned for that purpose. It appears from the facts 
that the city in this matter is acting in good faith, her object 
being not to avoid the assessment because she is dissatisfied 
with it, but doubts have arisen about the regularity of the 
assessment, and some of the individuals assessed for benefits 
have contested the matter and actually enjoined her from 
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collecting them, so that should there be a recovery against 
her in this action, she might not be able hereafter to collect 
them from the individuals to whom they have been assessed. 

Although, from the view we take of this matter, it is not 
necessary to determine the question whether the city can 
dispute the regularity of the proceedings of her agents in 
condemning the land of the plaintiff, as we are of the opinion 
that had the regularity of the assessment been beyond ques- 
tion she would not have been liable to this action; yet, as 
other suits have grown out of this assessment, and as the 
matter has been discussed, we deem it advisable, with a view 
of ending all the litigation arising from this source, to give an 
opinion in relation to the propriety of the proceedings had 
for condemning the land of the plaintiff. 

Proceedings to deprive an individual of his property with- 
out his consent, or to impose a tax against his will, are sétricti 
juris, and those who take them should see not only that they 
have a foundation in law for their beginning, but that they 
are also conducted in strict conformity to the requirements 
of the statute which authorizes them. This is a clear princi- 
ple of our law, and its observance is necessary even from 
prudential considerations, were it not recommended by others 
of more weight. By ordinance 5548 the mayor was empow- 
ered and directed to open South Twelfth street in accordance 
with the requirements of the amended city charter, and in 
conformity to city ordinance 1752, establishing that street as 
a public highway. Accordingly notice was given in pursuance 
to the amended city charter, and on the day appointed for 
the meeting of the jury nothing was done but to receive proof 
that the notice had been published as required and the pro- 
ceeding was adjourned to the 6th of November following. 
On that day the parties appeared by their attorneys, as the 
report states, and the jury was sworn, who, having made 
some progress, the matter was adjourned until the 10th of 
November. On that day the parties appeared by their 
attorneys, and the jury having inspected the premises sought 
to be condemned under ordinance 3548, suggested to the 
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court for the benefit of all parties interested a change in the 
line of South Twelfth street, which being considered by the 
mayor, it was ordered that the jury be discharged and the 
proceedings were continued until the 9th of December. On 
that day the parties appeared by their attorneys and a jury, 
consisting of the same persons as the former jury, was sworn 
and progressed under ordinance 3752. This ordinance 
adopted the suggestion of the jury, and was passed dth of 
December, 1856, during the interval between the adjourn- 
ment from the 10th of November until the 9th of December. 
From the 9th of December the proceeding was adjourned 
from time to time until the 29th of December, when a final 
report was made by the jury; the journal, except on one 
occasion, stating that the parties appeared by their attorneys 
to the various adjournments. We are of the opinion that in 
a matter like that under consideration, the formal entry by 
the officer that the parties appeared by their attorneys, unless 
all the parties are named of record, cannot supply the want 
of notice. Parties are unknown, and it is impossible to know 
who are parties to the proceeding until the jury has reported. 
Men never dream that they are interested but as one of the 
public, and never learn that they are parties until, to their 
surprise, they find that they have been assessed for a benefit. 
Under this state of things the legal notice required by the 
charter cannot be waived. The appearance of the mostly 
interested cannot affect the interest of others, and the only 
security for the regularity of the proceeding is in a strict 
compliance with the law. What is remarkable in this mat- 
ter, is, that the mayor should be of the opinion that the 
change in the line of the street suggested by the jury could 
not be made without the authority of an ordinance, and after 
the ordinance was passed that it was necessary to swear 
again the jury, and yet, after this was done; that the pro- 
ceedings could be continued without a new notice. The 
proceedings were commenced under one ordinance directing 
the street to be opened, and before they were finished the 
lines of that street were altered by another ordinance, and 
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yet the proceedings, though in conformity to the latter ordi- 
nance, were continued under the original notice which requi- 
red them to be under the former one. In a matter of this 
kind, where all the owners of the property benefitted by the 
opening of a street are to be taxed, it is impossible for the 
courts to ascertain how the variation of the line of the street 
will affect them. We cannot say that the alteration was not 
a material one; the circumstances forbid it. Some who 
might have acquiesced in the street as originally established, 
would have objected, perhaps, had they been aware of the 
change. The history of this proceeding shows how unwise 
it is to depart one iota from the law in condemning property 
for public use, when a few of the neighbors are by the law 
compelled to pay for the property condemned. The seeds 
of litigation in such cases will be soon broadcast, where any 
eround is given for the opinion that the requisite legal steps 
have not been taken in order to condemn the property and 
to assess the benefits. We are of the opinion that after the 
line of the street as originally established had been changed 
by an ordinance passed subsequently to the beginning of the 
proceedings to condemn private property for public use and 
to assess benefits, the mayor could not proceed under the 
original notice,.but the proceeding first commenced should 
have been abandoned, and a proceeding de novo should have 
been had under another notice such as is required by the 
amended charter. 
The judgment is reversed. The other judges concur. 
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CaBANNE et al., Plaintiffs in Error, v. WALKER, Defendant 
in Error. 


1. The rdéle requiring depositions taken in another cause to be filed before 
they are read, may be dispensed with when the ends of justice require it. 
When the evidence would operate as a surprise, the rule should not be sus- 
pended, except on terms which would not work injustice; but if the evi- 
dence is merely cumulative and will not surprise, the rule may be dis- 

pensed with. 
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2, The evidence taken before the board of commissioners organized under 
the act of Congress of July 9, 1832, (4 U.S. Stat. 565,) can not be admit- 
ted in evidence in another suit, in proof of the inhabitation, cultivation or 
possession necessary to show a confirmation under the act of 1812. 

3. The act of Congress of July 4, 1836, only gives title from its date, and does 
not operate retrospectively and give title from the passage of the act of 
July 27, 1832, organizing the board of commissioners. 

4, By the act of Congress of January 27, 1831, the United States relinquished 
all their right, title and interest in the lands reserved for schools by the 
act of 1812. 


Error to St. Louis Land Court. 


This was an action of ejectment, instituted in February, 
1855, to recover from defendant a tract of land in the lower 
part of the city of St. Louis. In support of their claim, the 
plaintiffs showed a confirmation to the representatives of 
Pierre Francois Devolsey, by the act of July 4, 1836, of a 
tract of land six arpens in front by forty arpens in depth. 
The record of the proceedings of the commissioners, report- 
ing the same for confirmation, shows a concession to Devol- 
sey of such a tract of land, made September 15, 1767. In 
these proceedings is the testimony of Pierre Chouteau, sr., 
and Laurent Reed. Chouteau testifies “ that Devolsey did 
not settle himself upon said land” at the time of its conces- 
sion to him, through fear of the Indians, “ but cut his wood 
and made his hay on the same; that any one who wanted to 
cut timber on the same, had to ask Devolsey’s permission.” 
Reed testified that he knew Devolsey, who died about forty 
years before; (this evidence was given February 15, 18353 ;) 
that he knew that one of Devolsey’s negroes cultivated a 
small field in the Little Prairie, but does not remember ex- 
actly the place ; that said negro cultivated tobacco, melons, 
and other articles of produce.” Plaintiffs showed a United 
States survey of said tract, made by virtue of said confirm- 
ation. It includes the land in suit, which is at its eastern 
end. Plaintiffs showed a title in themselves to this confirm- 
ation by derivation from said Devolsey. Defendant’s posses- 
sion was admitted. The defendant then offered the follow- 
ing evidence: He showed the land .in suit to have been sec- 
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tionized by the United States, and afterwards entered with 
the register and receiver of the public lands at St. Louis, 
and paid for by Joseph Papin, and a United States patent 
issued to him therefor, dated June 15, 1826; a deed from 
Joseph Papin and wife to Larkin Deaver, of this land, dated 
October 30, 1832, and recorded November 14, 1832; a deed 
from Deaver and wife to Isaac Walker for this land, dated 
September 25, 1835, and recorded October 10, 1833 ; a deed 
from Walker to Spier and Bull, of this land, in trust for the 
wife of said Walker, dated October 17, 1846, and recorded 
October 24, 1846. The defendant also gave in evidence a 
confirmation to Joseph Brazeau, under the act of July 4, 
1836, of a tract of land embracing this in suit, predicated 
upon a concession to him thereof, made November 19, 1799; 
also a United States survey thereof under said confirmation. 
The commissioners recommended Devolsey’s for confirma- 
tion, November 8, 1835, and Brazeau’s, November 11, 1833. 
It was shown that this land was within the outboundaries of 
the old town of St. Louis. Plaintiff offered to read the dep- 
ositions of said Chouteau and Julius De Munn, taken in and 
for and used in the case of Joseph Papin against John B. 
Sarpy, instituted in the St. Louis circuit court, to recover 
this land in 1837, and taken in 1840; the plaintiff at the 
same time offering to prove that the defendant claimed the 
land under said Papin, and that said Sarpy represented the 
plaintiffs’ title in said suit. The defendant objected thereto, 
which objection the court sustained, subject to plaintiffs’ 
exception thereto. Chouteau, in said deposition, testifies 
‘‘that Devolsey never occupied the land, but he got his wood 
and hay from it” in the years from 1767 to 1775; “ that the 
inhabitants cut wood and hay wherever they pleased, but 
persons would be prohibited if it were necessary ; that the 
heirs of Devolsey cut wood on the land of Devolsey, but 
whether on the east or west part, he could not say.”’ Plaintiff 
then offered to prove by said deposition of said Munn, and 
by other evidence, that the land patented to Papin had been 
withdrawn from sale when it was entered in the name of 
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Papin; that its entry, and the patent therefor, were obtained 
by Papin by a fraud upon the United States, and that Deaver 
and Walker were cognizant of it when they respectively 
made their purchases and took their deeds. Defendant ob- 
jected to this as irrelevant and incompetent, which objec- 
tion the court sustained, subject to the plaintiffs’ exception 
thereto. 

At the request of the defendant, the court gave the follow- 
ing instruction: “If the jury believe the oral, written and 
documentary evidence given by the defendant to be true, the 
plaintiffs can not recover in this action.” 

The plaintiffs asked the court to give to the jury the fol- 
lowing instructions, which the court refused: “1. If the jury 
find that there was confirmed to the representatives of De- 
volsey, under the proceedings of the late board of commis- 
sioners and the act of Congress of July 4, 1836, a tract of 
six by forty arpens, then such confirmation is conclusive evi- 
dence against the United States that the tract was rightfully 
claimed by said representatives ; and furthermore, if the out- 
boundary survey of St. Louis, established pursuant to the 
first section of the act of June 18, 1812, embraces the tract 
so confirmed, then such outboundary is conclusive evidence 
against the defendant that the tract was a town or village 
lot, out-lot, or common field lot, belonging to St. Louis on 
the 13th of June, 1812; and the title acquired by force of 
such confirmation and outboundary survey must prevail 
over an entry and patent subsequent to the 13th of June, 
1812. 2. If the jury find that the land embraced in the 
entry and patent of Papin, under which the defendant claims, 
lies wholly within the outboundary of St. Louis, as estab- 
lished under the authority of the United States pursuant to 
the first section of the act of June 15, 1812, then the entry 
and patent were illegal and void, and no title passed by said 
entry or patent. 3. If the jury find that the land now in 
controversy is part of the tract confirmed to the representa- 
tives of Devolsey in 1836, and is within said outboundary of 
St. Louis, the title acquired by such confirmation is good 
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against a party in possession, holding only under the entry 
and patent of Papin. 4. If the jury find that the land now 
in controversy was part of a lot of six by forty arpens, 
granted by the French authorities to one Devolsey, and by 
him used and possessed prior to the 20th December, 1803, 
claiming to use and possess the same under said grant, and 
that said lot was one of a series of lots granted by the same 
authorities, lying side by side and being within the outboun- 
dary of St. Louis, established pursuant to the act of 1812, 
the said lot was confirmed to the representatives of Devolsey 
by the act of 13th June, 1812.” 


Darby, with Krum & Harding, for plaintiffs in error. 


I. The court below erred in excluding the depositions 
taken in a former suit. 1. The leading purpose for which 
the depositions were offered was to prove a confirmation of 
the lot in controversy to the representatives of Devolsey, by 
the first section of the act of 1812. The deposition of Pierre 
Chouteau was full and complete. On the direct examina- 
tion the witness said: ‘¢ Devolsey never occupied the land, 
but he got his wood and hay from the same land.” On the 
cross-examination the witness is more particular. He says: 
‘‘Pierre Francis Devolsey cut wood and hay off the land 
above mentioned in the years 1767, ’68, ’69, ’70, ’71, ’72, °73, 
°74, and ’75.”’ The witness afterwards says: ‘ The heirs 
of Devolsey cut their wood and hay; they cut wood on the 
land of Devolsey, but whether on the east or west part, I 
can not say.”” The proof here of possession prior to 1805 is 
much stronger than that adduced in the case of Soulard v. 
Clark, 19 Mo. 570, in which case this court established a 
confirmation to Cambas in the Little Prairic, the same series 
of lots to which the lot now in controversy belongs. In that 
case the only evidence of possession consisted in the decla- 
ration of a witness, that “her husband and Cambas picked 
wild grapes and cut wood and wild hay on the lot conceded 
to them prior to December 20, 1803.” (See 19 Mo. 572.) 
2. The depositions offered in evidence were taken in a suit 
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drawing in question the same title involved in the present 
suit and in respect to the same land. The parties, though 
nominally different, were substantially the same, or, in other 
words, were privies to the former suit. Papin, the plaintiff 
in the former suit, was the grantor of Walker, the defendant 
in the present suit. Sarpy, the defendant in the first suit, 
was the representative by tenancy of the ancestor of the 
plaintiffs in the present suit. Under such circumstances the 
rule of evidence is well established that depositions taken in 
one case may be read in the other. The court is referred to 
the following authorities: 1 Greenl. on Ey. § 553, 554; 2 
Phil. Ev. Cow. & H. notes, 754, 438; Jackson v. Lawrence, 
15 J. R. 544; Hacker v. Jamison, 2 Watts & S. 438; Osborn 
v. Bell, 5 Denio, 870; Clealand v. Huie, 18 Ala. 343; Long 
v. Davis, 18 Ala. 801; Bryant v. Owen, 2 Starr. & P. 134.) 
8. The exclusion of the depositions, however, was placed in 
the court below simply on the ground that they had not been 
filed in the present suit, according to the requirements of the 
thirteenth section of the seventh article of the practice act 
of 1849. The decision of the court below was justified, or 
at least excused, by what fell from the court in the case of 
Samuel v. Withers, 16 Mo. 541. But it is well known that 
the doctrine of the case of Samuel v. Withers did not last a 
year. It was pointedly overruled in Gitt v. Watson, 18 Mo. 
274. Since the decision of this last case in 1853, the prac- 
tice of filing documentary evidence has been wholly aban- 
doned. (Wood v. Fleetwood, 19 Mo. 529.) 

Il. The court below erred in refusing the instructions 
asked for by the plaintiffs. The first instruction contains two 
propositions that are incontrovertible. 1. That the confirm- 
ation by the act of July 4, 1836, is conclusive of the fact 
that the lot confirmed was rightfully claimed by the repre- 
sentatives of Devolsey. 2. That the fact of the lots being 
embraced by the outboundary run pursuant to the act of 
13th June, 1812, is conclusive evidence against the defen- 
dant of its being a town or village lot, out-lot or common 
field lot belonging to St. Louis. The object of the two first 
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sections of the act of 1812 was to dispose of a mass of lots 
particularly enumerated in the act. The end was accom- 
plished by confirming instantly all the lots possessed prior to 
December 20, 1803, and reserving such as were not right- 
fully claimed for the use of schools. All was disposed of, 
and from the nature of the act it results that there was 
nothing left which the officers of the government could sell], 
The outboundary survey exclusively established the location 
and extent of the mass of lots thus disposed of. (Mackay 
v. Dillon, 4 How. 421; Eberle v. Public Schools, 11 Mo. 
264; Kissel v. Public Schools, 18 How. 19.) The entry in 
the name of Papin was a nullity and gave no title. (Kissel 
v. Public Schools, ubi supra.) The patent was in like man- 
ner void. (Stoddard v. Chambers, 2 How. 284.) The de- 
fendant is understood to rely on the second section of the 
confirming act of 1836, as expounded by the Supreme Court 
of the United States, in the case of Menard’s Heirs v. Mas- 
sey, 8 How. 310. But here it is conceived the law is misap- 
plied. After the passage of the act of 1812, the question of 
title to the land embraced by the outboundary survey was 
only between the private claimants on the one side and the 
Public Schools on the other. No third party had or could 
acquire any interest in the question. The act of July 4, 
1836, so far as it operated on the claims within the outboun- 
dary survey, was merely supplemental to the act of 1812. 
The doctrine of the defendant involves the absurdity of start- 
ing with the postulate that the land belongs to one of two 
persons, and ending with the conclusion that it belongs toa 
third person. The intent of the second section of the act of 
1836 was to save the title of parties who had entered lands 
covered by claims that might never be confirmed, and in such 
event the lands would belong to the public and be properly 
subject to entry. Surely the intent does not extend to the 
present case, where the law had expressly declared that in 
no event could a title by entry be obtained ; for if the pri- 
vate claim was not confirmed the land was to go to the Pub- 
lic Schools. The second and third instructions asked by the 
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plaintiffs below, are statements, in other words, of the pro- 
positions contained to the first. The fourth instruction de- 
clares correctly the facts and circumstances that work a 
confirmation under the first section of the act of 1812. This 
instruction was undoubtedly refused for the reason that the 
court below supposed, after the exclusion of Chouteau’s 
deposition, there was no testimony in the case to support the 
instruction. But this was a mistake. The proceedings of 
the late board of commissioners on the claim of Devolsey 
was read in evidence ; and those proceedings contained the 
testimony of witnesses proving the facts necessary to effect a 
confirmation of the claim by the act of 1812. It has been 
often decided that the testimony of witnesses taken before 
the recorder or the commissioners is of no avail as against a 
party claiming under a title older than the proceedings in 
which the testimony was taken. But it is believed that no 
case has yet arisen in which it has been held that testimony 
thus taken was inadmissible against a party who claims under 
a title subsequent in date to the proceedings. In the present 
case the defendant claims under a patent which, if valid at 
all, became so by force of the second section of the act of 
July 4, 1836. But the testimony in question was taken three 
years before in a regular judicial proceeding before commis- 
sioners, to which the United States were parties, and in 
which they nominated the judges. If testimony thus for- 
mally taken is not admissible in subsequent controversies in 
respect to the same subject matter, and after the witnesses 
are dead, there is an anomaly in the law deserving of a fuller 
judicial exposition than it has yet received. 

Ill. The only instruction given in the case was the fol- 
lowing, on motion of the defendant: “If the jury believe the 
oral, written and documentary evidence given by the defend- 
ant to be true, the plaintiffs cannot recover in this action.”’ 
This instruction was vicious for its generality and indefinite- 
ness. Neither the plaintiffs nor the jury could have extracted 
any intelligible proposition of law from it; nor can this court 
now ascertain on what ground the defendant prevailed, 
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except by conjecture. Perhaps, the court below considered 
the patent to Papin a sufficient defence. Perhaps, the out. 
standing title under the confirmation to Brazeau was regard- 
ed as a good bar tothe action. And peradventure, the court 
below may have thought that the matters of fact put in evi- 
dence by the defendant through cross-examination of plain- 
tiffs’ witnesses constituted a good defence. The instruction 
leaves all in doubt and uncertainty. This court has often 
expressed pointed disapprobation of the practice of giving 
such general instructions, as imposing upon it the labor of 
trying the whole case on a writ of error. The practice is 
equally unjust to the adversary party ; for he is driven into 
the higher court without knowing from the record the ground 
on which he lost his cause in the court below. 

IV. The court below committed error in excluding from 
the jury the testimony offered by the plaintiffs that the entry 
and patent, under which the defendant claimed, were obtained 
by fraud. The decision seems to have been grounded in the 
notion that a patent is of such solemn nature, and deserving 
of so much reverence, that all the world is estopped from 
saying that it was obtained by deception, simulation, trick, 
false suggestion, official perjury, or official corruption. But 
certainly such is not the law of the land. The dignity or 
solemnity of the transaction or instruments impeached for 
fraud, only renders the fraud with which it is infected more 
heinous, and more deserving of reprobation. The court has 
decided in many cases that a judgment in a court of justice 
which imports absolute verity may be attacked and over- 
thrown by the allegation and proof of fraud. (Kdgell v. 
Sigerson, 20 Mo. Rep. 494.) In Fletcher v. Peck, 6 Cranch, 
87, the supreme court of the United States held that a grant 
obtained from a sovereign State through fraud and corrup- 
tion practiced with the connivance of the Legislature, might 
be set aside. In United States v. Amistad, 15 Pet. 594, 
Judge Story, speaking for the court, said: “ Fraud will 
vitiate any, even the most solemn transactions, and an 
asserted title to property founded upon it is utterly void.” 
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In Stoddard v. Chambers, 2 How. 318, the rule is expressly 
applied to a patent. Judge McLean delivering the opinion 
of the court, said: “ Fraud vitiates all transactions. It 
makes void a judgment, which is a much more solemn act 
than the issuing of a patent.’’ In the earlier case of Bagnell 
v. Broderick, 13 Pet. 453, the same judge held that a patent 
obtained upon false suggestion might be avoided at law by 
the party entitled to the land. The majority of the court, 
however, held that a party claiming under a mere office 
location could not in a court of law attack a patent for fraud, 
for the reason that his title on its face did not purport to 
carry the fee of the land. The objection taken by the 
majority of the court in that case has no application to the 
case now before the court ; for the plaintiffs here exhibit a 
complete and final title by act of Congress, which has always 
been regarded as of equal dignity with a patent. 


Todd & Shepley, for defendant in error. 


I. The patent to Papin gave a better title than the con- 
firmation of July 4, 1836, gave to Devolsey’s representa- 
tives. (Sarpy v. Papin, 7 Mo. 503, 505.) In this case 
Sarpy was in possession under said confirmation, and Papin 
sued him under said patent. The case decides that said con- 
firmation was a mere gratuity, and that Sarpy stood, in rela- 
tion to Papin, only upon his possession. (Papin v. Hines, 23 
Mo. 274, 280, 281.) In this suit Papin sued Hines as a ten- 
ant of Walker for this same land, Papin claiming under the 
confirmation to Brazeau by the act of July 4, 1856, and 
Hines relying upon said patent to Papin. Upon the compar- 
ative merits of the two titles, the decision in this case is the 
same as in said case of Sarpy v. Papin. (See also Menard 
v. Massey, 8 How. U.S. Rep. 293, 310.) 

II. As claimants under the said confirmation to Devolsey, 
the plaintiffs were not competent to impeach the entry and 
patent of Papin tor irregularity or fraud. (Sarpy v. Papin, 
7 Mo. 503.) And as the plaintiffs in this case are not in 
possession, and as the legal title has passed into Papin, the 
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majority decision in the case of Allison v. Hunter, 9 Mo. 750, 
758, 759, is applicable. The dissenting opinion in this case 
is fully so. (p. 763-4-5-6.) Besides, such a defence can 
not be made collaterally, in an action of ejectment, even by 
a proper party. (Hunter v. Hemphill, 6 Mo. 119; Allison 
v. Hunter, 9 Mo. 758; Maguire v. Vice, 20 Mo. 429.) 

III. The depositions of Chouteau and Munn were properly 
excluded, because, among other reasons, they were neither 
filed in the case, nor notice thereof given to defendant before 
the trial was begun. (Samuel v. Withers, 16 Mo. 532.) 
This is a necessary rule of practice, and not founded upon 
any thing in the code of practice of 1849; it is of the spirit 
and policy of the act concerning depositions. (See R. ¢, 
1845, p. 419, § 19.) 

IV. The evidence before the commissioners of 1833, when 
considering the claim of Devolsey, is not admissible for the 
support of a claim under the act of June 13, 1812, and the 
legal effect of the instruction given was to exclude it. 
(Gamache v. Piquignot, 17 Mo. 310; Soulard v. Clark, 19 
Mo. 578.) Besides, this evidence was taken subsequent to 
our patent. (See also St. Louis v. Toney, 21 Mo. 255, foot 
of page; Clark, v. Hammell, 27 Mo. 71; Williams v. Car- 
penter, 28 Mo. —-.) 

V. If the evidence before the commissioners and the dep- 
osition of Chouteau were in the case, this would be all of the 
plaintiffs’ evidence in support of a claim under the act of 
June 13, 1812; and this is not, in law, sufficient. (Sarpy 
v. Papin, 7 Mo. 507; Papin v. Hines, 23 Mo. 276, 277.) One 
of three facts must be proved. It is the deed, as it were, 
evidencing the title. They are facts in pais, not of law. 
(Guitard v. Strother, 16 How. 511, 512.) Each of them 
had a special application. The old inhabitants had, first, a 
town lot for inhabitation ; second, a barn lot, for a barn en- 
closure ; third, a field for cultivation. One of these must 
be shown, as an actual patent fact, in pais, and not by con- 
struction of law; and the spot and limits of such a fact, in 
pais, must be shown. The same vagueness or uncertainty 
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that would make a description in a deed void, would make 
void any attempt to prove a title under this act. 


Scott, Judge, delivered the opinion of the court. 


This was an action of ejectment, and of course, as the de- 
fendant was in possession, it became the duty of the plaintiffs 
to show a superior title to that set up by him in order to 
eject him. 

The plaintiffs maintain that the defendant could not ac- 
quire a valid title to vacant land within the outboundary of 
the city of St. Louis, as surveyed under the act of 1812, by 
virtue of an entry and patent dated in June, 1826. If this 
is conceded, how do the plaintiffs stand under their confirm- 
ation by the act of July 4, 1836? Could that act give them 
any title to vacant land within the said outboundary ? Was 
not such land as much protected from the operation of the 
act of July 4, 1836, as from the entry and patent of the de- 
fendant ? We have held that where land is reserved from 
sale the title is still in the United States. The title to the 
school lands reserved by the act of 1812 we have said could 
pass by the act of the 29th of April, 1816. (Hammond v. 
Public Schools, 8 Mo.) But by the act of January 27, 1831, 
the United States relinquished all their right, title and inter- 
est in the lands reserved for schools by the act of 1812. 
How, then, could the act of July 4, 1836, pass a title to any 
of those lands? It has been held that this act only gives 
title from its date. But even if it operated retrospectively, 
and gave title from the passage of the act organizing the 
last board of commissioners, it would not affect this case, as 
that act was subsequent to the 27th January, 1831. 

Considering the state of the law as to the question whether 
one trial in ejectment is conclusive, and that this is a case in 
which the unsuccessful party here may go to another tribu- 
nal, we are not satisfied that the court below exercised its 
discretion soundly in rejecting the depositions offered by the 
plaintiffs, as they were entitled to have their whole case 
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heard in the court of the last resort. We will not under- 
take to estimate the force of the rejected testimony. A 
party who insists on the rejection of evidence in the court 
where the trial takes place, stands in rather an awkward 
situation here in maintaining that such evidence is of no 
weight and that its rejection did not affect the result of the 
trial. The answer to such argument is obvious. If the 
testimony was of the character attributed to it, why object 
to it? It is obvious that the rule requiring depositions 
taken in another cause to be filed before they are read, is not 
an inflexible one, and may be dispensed with when the ends 
of justice require it. When the evidence can be met and 
would operate as a surprise on the opposite party, it would 
not be proper to depart from the rule but on terms which 
would effect justice between the parties ; but if the evidence 
can not be met, if it is merely cumulative and will not sur- 
prise, why reject it ? 

We have never held that the evidence taken before the 
board of commissioners organized under the act of Congress 
of the 9th July, 1832, could be read in another suit, in proof 
of the inhabitation, cultivation or possession necessary to 
show a confirmation under the act of 1812. We know no 
principle that would warrant the admission of such evidence 
for such a purpose. Such a rule of evidence might lead to 
serious consequences. We do not see how the patent of the 
defendant is made dependent on the act of July 4, 1836, for 
its validity. If that patent is within the meaning of the 
second section of that act, it is then recognized as a valid 
instrument from its date. 

We are not to be understood as expressing an opinion on 
the question whether the patent of the defendant conferred 
on him any title. We do not consider that is involved in 
the case. As the matter stood, we conceive that defendant’s 
possession was a defence to the action. 

Judgment reversed and remanded. Plaintiffs to pay costs 
of this court. 
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Perry’s ADMINISTRATORS, Defendants in Error, v. McGuire, 
Plaintiff in Error. 


1. Where a report of a referee, to whom a cause has been referred under the 
practice act of 1849, (Sess. Acts, 1849, p. 91,) to report upon the whole 
issue, is accompanied by all the testimony taken by him and forms a part 
of his report, the supreme court will examine the same and see if the facts 
found are consistent with the evidence, when the motion for a review dis- 
tinctly presents the questions of law and fact. 

2. The distributee of a solvent estate is a competent witness for the estate. 
(Stein v. Weidman, 20 Mo. p. 17, affirmed.) 

3. As to the weight of evidence to sustain facts found. 


Error to St. Louis Court of Common Pleas. 


This was an action by the administrator of John Perry to 
recover from John P. McGuire a balance of $2,454.37, on 
an open and running account between the parties during Per- 
ry’s lifetime. Suit was commenced by attachment January 
20, 1855. Defendant being a non-resident was brought in by 
publication, and filed his answer. Afterwards, on 17th May, 
1856, he filed an amended answer denying the indebtedness 
to Perry, but that Perry was indebted to him. He denies all 
knowledge as to the account sued on, and alleges a settle- 
ment with Perry about April 15, 1849, when there was two 
or three hundred dollars due to Perry; that Perry had the 
services of divers negroes, whose names are given up to 
his death, and that the hire of them was reasonably worth 
$821.66, which negroes belonged to defendant, and that the 
administrators have had said negroes ever since, and that 
their services are reasonably worth $650 per annum. He 
further pleaded that the action was not commenced within 
five years after the cause of action accrued. To this answer 
plaintiff filed a replication, denying the alleged settlement of 
April, 1849 ; denying that either Perry or his administrators 
had had the services of any negroes of McGuire, and alleg- 
ing that the negroes mentioned in the answer were the prop- 
erty not of McGuire but of Perry. The cause was referred 
to a referee, who found that the plaintiff was entitled to 
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recover the sum of $2,422.87, with interest. The evidence 
taken consisted, in part, of the testimony of the clerks of 
Perry, who deposed that they had furnished to defendant 
from time to time the articles charged in the account against 
him; that the books containing this account were kept where 
defendant always had access to them; that many of the en- 
tries were made by McGuire himself, who was clerk for Perry 
at one time, and that he constantly had, up to the time of 
going away in April, 1849, full means of knowing what was 
charged against him, frequently examined the books, and 
never objected to his account as stated in the books of Perry, 
Other witnesses testified that McGuire spoke of being fur- 
nished with all his outfit by Perry and of his having no prop- 
erty in Missouri at the time he left the state for California. 
There was some evidence that upon a sale of McGuire’s 
property and effects on execution, Perry had purchased the 
negroes spoken of in the answer of defendant. The defen- 
dant gave in evidence the depositions of several witnesses 
tending to show that Perry had said, shortly before McGuire 
left Missouri, that McGuire owed him nothing which he in- 
tended to trouble him for. On the subject of the negroes, 
the testimony was that after the sale of them to Perry by 
the sheriff, his nephew, McGuire, was for a long time, per- 
haps up to the time of his leaving the state, allowed to have 
to use of them gratuitously, or for a very trifling compen- 
sation; Perry, however, always asserted his title to them, and 
McGuire never did assert title in the lifetime of his uncle, 
but acquiesced in the claim of his uncle. McGuire brought 
a suit in St. Francois county, since the death of Perry, 
against his administrators, in which he claimed the owner- 
ship of the negroes; in this suit the defendants filed interro- 
gatories to be answered by the plaintiff McGuire, who ‘in his 
answers referred to certain books and documents for eluci- 
dation of what he said. The defendant desired to read these 
answers in the present suit, to which the plaintiff objected 
unless the defendant, McGuire, would at the same time pro- 
duce the books to which he made reference in his answers, 
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which books were admitted to be in his possession. He de- 
clined to produce these books, and the plaintiffs insisting on 
their objection, the referee excluded the defendant’s answers. 
Bredell, one of the plaintiffs, was permitted to testify re- 
specting matters which came to his knowledge before he was 
appointed administrator of Perry. Bredell’s wife was one 
of the distributees of Perry’s estate. His testimony refer- 
red entirely to the ownership of the negroes in question. 
Defendant objected to Bredell’s testimony, as also to similar 
testimony from John T. Perry and Joseph T. Brown, also 
distributees of Perry’s estate but not parties to this action. 
Testimony was given showing that defendant was in the 
habit of getting flour at Perry’s mill and had blacksmithing 
done at his shop, and that memoranda of these transactions 
were kept by the foremen at the mill and shop and were sent 
up to Perry’s store and then charged in the account kept on 
plaintiff’s books against Maguire. Defendant filed his mo- 
tion with reasons for setting aside the report of the referee. 


Thomas C. Johnson, for plaintiff in error. 


I. The report of a referee, under the code of 1849, stands 
upon the same footing as if the case had been tried by the 
court. When all the evidence is preserved in the bill of ex- 
ceptions, the supreme court will examine the same and see 
whether the facts found are consistent with the evidence ; 
whether other facts should not have been found than those 
stated by the referee ; whether the evidence does not prove 
other facts which would destroy the force and effect of those 
found ; whether the referee has found upon all the issues 
raised by the pleadings ; whether the conclusions of law upon 
the facts found are correct, and finally whether the referee 
has erred in the admission or rejection of evidence. These 
principles are gathered from the case of Hays v. Hays, 23 
Mo. 123. In New York, upon an appeal from a referee’s 
report, the court (Lahin v. N. Y. & E. R. R. 11 How. Pr. 
Rep. 412) says that it will examine and determine whether 
the referee has passed upon all the material issues made by 
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the pleadings ; whether his findings on each of the questions 
of fact are supported by the evidence , and whether the legal 
conclusions from the facts are in accordance with the law of 
the land. (Hulse v. Sherman, 13 How. Pr. Rep. 411.) In 
the present case we have all the evidence preserved, the rul- 
ings of the referee and his full report. 

II. The referee erred in admitting the testimony of Brown, 
John T. Perry, and Bredell. The two first were distributees 
of the estate, and the last was distributee in right of his wife 
and also a party to this suit. It was shown that prior to the 
suit being brought all the debts were paid ; that the personal 
estate had been distributed except the subject matter of this 
suit, and the negroes in suit in St. Francois county ; that 
each heir had received already some seven or eight thousand 
dollars as his share in the distribution. Here is a case where 
the suit is brought for the immediate benefit of the heirs. 
There are no creditors to come in and be satisfied before the 
heirs. Here is no case of a merely solvent estate. The 
debts have been paid long ago. (See Cullen v. Hanson, 1 
Duer, 309.) In the present case the administrators are 
merely nominal parties. The heirs are the cestuis que trust, 
and immediately entitled to the money—just as much so as 
if they were parties to the suit. In the case of Scroggin v. 
Holland, 16 Mo., a widow of an insolvent estate was held 
competent. In the case of Stein v. Weidman’s estate, 20 
Mo. p. 17, the court held the widow of a solvent estate a 
competent witness. In that case the admission was that the 
estate was solvent ; it did not appear that it would be more 
than solvent or how much, if anything, the widow would 
receive. The present case is entirely out of the scope and 
reasoning in Stein v. Weidman. 

III. The referee erred in ruling out the interrogatories 
and answers thereto by McGuire in the suit in St. Francois 
county. These interrogatories were filed under the code of 
1849. The code prescribes the forms to be gone through to 
entitle a party to procure an order upon his adversary to 
answer. The order was obtained, interrogatories sent, and 
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answers made by McGuire. The code (Sess. Acts, 1849, p. 
98, § 9), prescribes the effect of the answer. McGuire’s an- 
swers are competent in the case between same parties, the 
court and jury being left to determine what weight shall be 
given to them. 


Thomas T. Gantt, for defendant in error. 


I. The evidence abundantly justifies the finding of the 
referee. 

II. That the referee properly refused to go into the ques- 
tion of the ownership of the negroes after he had found that 
there was no contract of hiring them to Perry, either express 
or implied. 

III. The referee properly admitted the testimony of John 
T. Perry, Joseph T. Brown, and Edward Bredell. The two 
first were distributees, but were not thereby disabled to tes- 
tify, (Stein v. Weidman, 20 Mo. p. 17, overruling Penn. v. 
Watson,) and Bredell, who was administrator and whose 
wife was distributee of John Perry, is permitted by statute 
to testify as to any matters occurring before his appointment. 
(R. C. 1845, p. 76, § 24.) 

IV. The referee properly excluded the answers of Me- 
Guire made to interrogatories filed against him in another 
case in St. Francois county, in which he plaintiff and Perry’s 
administrators were defendants. To say nothing of the fail- 
ure to observe the requirements of the statute, so as to make 
his answers evidence for any purpose, it is sufficient to re- 
mark that those answers referred to certain books in the 
possession of McGuire and were incomplete without the pro- 
duction of those books. The plaintiffs were willing to allow 
the answers to be read if the defendant would at the same 
time produce his books respecting which he spoke: that is, 
they were willing to hear his answers, if he would answer 
fully and intelligibly. This he declined to do, and the ref- 
eree very properly refused to listen to his answer at all. The 
point needs no illustration. 

V. The referee properly excluded, by striking the same 
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out of the depositions of the different witnesses, so much of 
it as was plainly hearsay. 

VI. This action was commenced under the act of 1849, 
and was subject to its provisions. It was therefore necessa- 
ry, if any dissatisfaction was felt with the finding of the 
facts by the referee, to make a case and move for a review, 
which was not done in the present case. Nothing, therefore, 
is saved by means of which the supreme court can go beyond 
the finding of the referee. If the special verdict found by 
him warrants the judgment rendered upon it, then all exam- 
ination of the testimony is precluded by the state of the 
record. (Hays v. Hays, 26 Mo. 123.) 


Ewinc, Judge, delivered the opinion of the court. 


This cause was commenced under the practice act of 1849, 
and after the issues were made up it was referred. Upon 
the report of the referee coming in, the defendant filed his 
motion to set it aside and for a review, stating the several 
questions of law and fact upon which a review was sought, 
but the defendant did not make a case preserving the evi- 
dence material to the points made in his motion. All the 
testimony taken by the referee, however, accompanies and 
forms part of his report. 

This omission, it is contended, precludes any inquiry into 
the finding of the facts by the referee, and that the only 
question here is whether the facts as found warrant the judg- 
ment of the court. Such, however, is not the practice of 
this court. Where all the evidence is preserved, and the 
motion for a review distinctly presents the questions of law 
and fact, and states specifically the errors in the finding of 
the referee or court, this is deemed sufficient. 

On the trial before the referee, the witnesses, Brown and 
Perry, who are distributees of the estate, were examined on 
behalf of the plaintiff, against the objections of the defen- 
dant, on the ground that they were persons for whose imme- 
diate benefit the suit was prosecuted, there being evidence 
tending to prove that the debts of the estate had been paid. 
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We think this point/is settled by the decision in the case of 
Stein v. Weidman, 20 Mo. p. 17. It is maintained, however, 
that the case before us is distinguishable from that by the 
fact that, in the one the debts had been paid, and in the other 
it did not appear that they had been, although the estate was 
admitted to be solvent. We think there is no foundation for 
the distinction contended for. In both cases the witnesses 
were interested as distributces in augmenting the fund of the 
estate, of which they were to share in greater or less propor- 
tions according as the residuum for distribution might be large 
or small; but the benefit to the distributee is alike certain 
and direct in both cases, differing only in degree or magni- 
tude. The common law disqualification of interest in the 
event of the suit being abolished by our code, the only test 
of competency is the relation in which the witness stands to 
the suit as a party. The provision in the New York code on 
this subject, which is like ours, as expounded by the courts 
of that state, is held to apply only to a person into whose 
hands the money collected in the suit will necessarily go, 
when it is received, or who might take it from the sheriff or 
the attorney as his own. (Freeman y. Spalding, 2 Kern, 
373.) An action can not be said to be prosecuted for the 
immediate benefit of a person, unless such person would 
have a right to the amount recovered, or some portion of it, 
as soon as it should be received by the nominal plaintiff. It 
should at least be a case where he could maintain an action 
against such nominal plaintiff for money had and received 
by him to the witness’ use. (Butler v. Patterson, 3 Kern, 
294.) In the case of Quinn v. Moore, decided in 1857 by 
the court of appeals, (1 Smith, 435,) which was an action 
by the administrator to recover compensation for causing 
the death of a minor, the mother, who was the sole heir 
and next of kin, and there being no debts to charge the 
estate, was held a competent witness for the plaintiff, as 
not being a person for whose immediate benefit the suit was 
prosecuted. 

The plaintiff, Bredell, was a competent witness as to any 
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facts accruing anterior to his qualification as administrator, 
(1 R. C. 1855, p. 133.) 

The answer of McGuire to interrogatories filed against him 
in another suit was offered by the defendant and excluded, 
We are of opinion that only that part of the answer respect- 
ing the ownership of the slaves would have been admissible. 
This related to the repurchase of the slaves by McGuire and 
tended to prove they were his property. But if there was a 
gratuitous bailment of the negroes, as found by the referee, 
the defendant was not prejudiced by excluding the answer, 

The answer of the defendant to the petition traverses the 
allegation of indebtedness and alleges a settlement between 
Perry and the defendant a short time prior to April, 1849, 
of all matters of account between them, and that a balance 
was shown against the defendant of some two hundred and 
fifty dollars. Upon this part of the defence the referee found 
that the answer of the defendant in another suit being ex- 
cluded, there was no evidence of a settlement and balance 
struck as pleaded; that the evidence introduced by the de- 
fendant on this point tended rather to show that he had a 
claim against Perry for services which would counterbalance 
defendant’s indebtedness, and might have been pleaded as an 
offset, or that Perry never intended to press the collection of 
such indebtedness ; but the defendant does not plead a set-off 
founded on such services, nor any discharge or voluntary 
surrender of the claim. We see noerror on this point. The 
answer of McGuire was sufficient to put the plaintiff to the 
proof of his account, and any evidence was admissible on 
the part of the defendant to reduce it by showing that he had 
been improperly charged in the account, or that he was never 
indebted for any items so charged. But under the pleadings 
he could not prove payment or a voluntary surrender by 
Perry of the claim sued for, and the referee could not take 
into consideration such evidence in his finding. Respecting 
the set-off for services of negroes up to the time of Perry’s 
death, the referee found that when McGuire departed from 
this state he left the negroes in question in charge of Perry, 
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who thereafter had charge and control of them; that there 
was no contract of hire, express or implied, but that if the 
negroes belonged to McGuire, Perry stood in the relation of 
a depositary or gratuitous bailee, and only liable as such, and 
the question of ownership was therefore not passed upon. If 
the finding of the referee be correct as to the bailment, the 
defendant can not complain of the omission to decide the 
question of ownership; for if the evidence warranted the 
finding, as to the character of the bailment, and we are of 
opinion it did, it became unnecessary to do so. 

As to the claim for services of the negroes rendered since 
the death of Perry, it was very properly held to be inadmis- 
sible as a set-off against the debt sued for, which accrued 
prior to Perry’s death. 

In reference to the meal and flour, and blacksmith account, 
and that part of the store account appearing in the hand- 
writing of Samuel Perry, deceased, who was a clerk of John 
Perry, it is objected that the evidence does not warrant the 
finding of the referee. The charges composing the two first 
mentioned, it appears were entered in the books regularly by 
the clerks from memoranda kept on slates at the mill and 
shop; and one of the clerks testifies that while he had not 
personal knowledge of the correctness of all the items, he 
knew that McGuire had his blacksmithing done at Perry’s, 
and generally got his flour and meal from Perry’s mills, and 
that the witness was in the habit of weighing the flour him- 
self; that defendant seldom got meal or flour elsewhere. 
Another witness, also a clerk, testifies substantially to the 
same facts. In addition to this, it may be observed, respect- 
ing these as well as the general store account, that McGuire 
had access to Perry’s books; was in the habit of examining 
them ; entered therein many of the items of his own account, 
and was never heard at any time to object to it or question 
its accuracy. 

As to the California outfit, it is maintained the evidence 
does not warrant the finding. This is claimed to have been 
a gift from Perry to McGuire. The testimony of the wit- 
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ness Daly, who was Perry’s clerk from 1846 to the death of 
Perry in September, 1850, as well as previously thereto, we 
think, is conclusive on this point, and fully sustains the find- 
ing of the referee. Judgment affirmed. 


Burt, Respondent, v. Warne, Appellant. 


1. In an action of trespass for damages, a statement which described the prem- 
ises as “building and premises in block No. 84, of the city of St. Louis,” 
is sufficient, and an amendment adding the words “ South Fourth street,” 
is immaterial. 

2. A. rented the premises in question from the owners, and sold his interest 
in them to plaintiff, the agent of owners recognizing plaintiff as their ten- 
ant previous to the time defendant entered upon the premises. Jed, that 
plaintiff was entitled to possession at the time defendant entered, and if de- 
fendant, during the time he was in possession, injured said premises so as 
to render them untenantable, then plaintiff is entitled to recover in action 
of trespass what it would cost to repair said injuries. 

3. In an action of trespass for damages before a justice, a statement in these 
words: “E. W. Warne in acc’t Calvin C. Burt, Dr. To damage done to 
building and premises in block 84 of the city of St. Louis, $50,” is sufficient 
under the statute. (R. C. 1855, p. 981, § 13.) 


* 
~ 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action brought before a justice to recover 
damages alleged to have been done to a building, described 
as situated in “block No. 84, of the city of St. Louis ;” 
the justice rendered judgment for plaintiff, and defendant 
appealed to the law commissioner’s court. Plaintiff was 
allowed to amend his statement and insert the words “South 
Fourth street.”’ Plaintiff introduced witness Jones, who 
testified that he rented the premises in question of James 
McCausland, agent for John and Robert McCausland, be- 
tween February 12th and 18th, 1858, and sub-let to plaintiff 
at an advance. Same day of, and after the sub-letting, wit- 
ness found defendant in possession of the premises, using the 
house as a marble shop, very much to their injury and dam- 
age; plaintiff went to the expense of repairing the house 
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after he got possession of it; that a former tenant of these 
premises wanted to sell a kitchen to witness, and that both 
James McCausland and witness told tenant, after contract of 
lease to witness, that he could rent the house to any one who 
would buy the kitchen. The transcript of a cause, brought 
before a justice, to get possession of these same premises, 
in the name of John and Robert McCausland, for unlawful 
detainer, against this defendant Warne, was offered in evi- 
dence; also, a notice, signed by this plaintiff, Burt, as attor- 
ney, requesting and demanding of Warne possession of the 
premises. Witnesss Jones testified that he swore to the 
complaint in the case of the McCauslands v. Warne, at the 
request and by advice of Burt, who acted as attorney for the 
McCauslands, against Warne. Unlawful detainer was de- 
cided in favor of Warne, and appealed to land court. Affi- 
davit of Robert and John McCausland, that they had not 
authorized Burt to bring unlawful detainer suit against 
Warne was offered in evidence, also their power of attorney 
to Irwin Z. Smith to dismiss suit in land court. Plaintiff 
offered in evidence a lease to Burt, of these premises, from 
James McCausland, signing as the “agent of R. & J. Mc- 
Causland.” Witness Jones proved James McCausland’s 
signature. 

The court, on motion of plaintiff, gave this instruction: 
“Tf the jury find from the evidence that the witness Jones 
rented, from the owners thereof, the premises in question, 
and sold his interest in them to plaintiff; that the owners, by 
their agent, recognized said plaintiff as their tenant previous 
to the time defendant entered upon the premises, then plain- 
tiff was entitled to the possession of the premises at the time 
defendant entered ; and if defendant, during the time he was 
in possession, injured said premises so as to render them un- 
tenantable, then plaintiff is entitled to recover in this action 
what it would cost to repair said injuries, not to exceed fifty 
dollars.” 

This instruction was given on defendant’s motion: ‘ Plain- 
tiff can not recover in this action unless the jury believe 
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from the evidence, not only that the premises in question 
were leased to him, but that he had accepted the lease pre- 
vious to the time when Warne entered into and held the 
premises.” 

Defendant asked the following instruction, which was re- 
fused: “1. If the jury believe from the evidence that the 
house for which plaintiff claims damages was not his prop- 
erty, but the property of Robert and John McCausland, and 
that the only interest that plaintiff had in the house was a 
lease for an indefinite length of time, then plaintiff can not 
recover anything.” 


Smith 5 Sedgwick, for appellant. 


I. The court erred in permitting the amendment of plain- 
tiff’s statement after appeal from the justice. 

II. The court erred in permitting the lease from James 
McCausland to Burt to be read. It was signed by McCaus- 
land, who it is claimed was the agent of the owners of the 
property, but no authority is shown to authorize James Mc- 
Causland to make any such contract. 

III. The court erred in giving the instruction asked by 
plaintiff. The instruction assumes that the owners of the 
property by their agent recognized plaintiff as their tenant, 
when there is no testimony to support the assumption. Be- 
sides, the affidavits and power of attorney of the owners 
themselves recognize Warne as their tenant. 

1V. The statute requires that “in all suits not founded 
on account, or an instrument of writing, a statement of the 
facts constituting the cause of action shall be filed with the 
justice before process shall be issued.” In this case no 
statement was filed. A statement is necessary to apprize 
the defendant what he has to defend against. At that very 
time, defendant was defending a suit wherein Robert and 
John McCausland were the plaintiffs, and, through Burt, 
asking possession of these very premises; and Burt sues, 
claiming fifty dollars, for premises that belonged to the Mc- 
Causlands, and that Burt even then claimed the McCaus- 














OCTOBER TERM, 1860. 299 





Burt v. Warne. 








—_— 


lands had a right of possession to. The statement should 
have apprized the defendant how Burt claimed to be dam- 
daged by any injury to the house. 


C. C. Burt, pro se. 


I. The defendant is a wrongdoer, under no claim of title 
enters upon the premises and does damage. All the title 
necessary to support the action, in the plaintiff, is possession 
or the right to the possession, which the lease gave to Burt. 

II. The lease was properly in evidence, for Jones proves 
it and proves the power of McCausland, the agent, to make 
it; he was subscribing witness, and plaintiff was then and is 
now in possession and has repaired the injury. 

III. The instructions are not erroneous in declaring the 
law. A mere construction or right to possession is sufficient 
to maintain trespass against a stranger, and the defendant 
does not claim a lease or title ; his entry is forcible, as it is 
in proof he broke off the doors to get in. 


EwinG, Judge, delivered the opinion of the court. 


The statement as originally filed with the justice described 
the premises with the requisite certainty, and so that they 
could be readily identified. The amendment allowed by the 
commissioner was therefore immaterial. 

The lease was properly allowed to go to the jury. There 
was evidence tending to prove that James McCausland was 
the agent of the owners of the property in question ; and 
this paper, the execution of which was proved by the witness 
Jones, purports to lease it on certain terms therein specified 
to the plaintiff by the month ; and the lease was to continue 
as long as the premises remained the property of the then 
owners. It was competent evidence, and it was for the jury 
to determine its relative weight, in connection with other 
facts in the case. 

If the witness Jones rented the property from the owners 
and sold his interest therein to the plaintiff, who was recog- 
nized by the owners as their tenant previous to the time de- 
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fendant entered into it, then the plaintiff was entitled to the 
possession at the time of such entry; and if the defendant 
while in possession injured the premises so as to render them 
untenantable, then the plaintiff was entitled to recover what 
it would cost to repair the injuries, not however to exceed 
fifty dollars. This was substantially the instruction given on 
behalf of the plaintiff, and it correctly declared the law aris- 
ing upon the facts. : 

In respect to the acceptance of the lease by the plaintiff, 
the law was declared in the instructions given, and the court 
properly refused the others asked by the defendant on that 
point. 

If there was such a lease of the property to the plaintiff as 
is claimed for him, this gave him the right of possession, and 
a possessory right is sufficient to maintain trespass. The in- 
structions asked by the defendant asserting a contrary doc- 
trine were, therefore, well refused. 

We think the statement filed with the justice contains all 
the statute requires. Although in the form of an account, 
it states the cause of action and nature of the demand, 
amount of damages claimed, names of the parties, descrip- 
tion of the property injured, dates, &c. It was unnecessary 
to set forth more in detail the particulars of the transaction. 
All formality is dispensed with in such statements before 
justices of the peace. Judgment affirmed. 


[END OF OCTOBER TERM. | 
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KerLer et al., Defendants in Error, v. Tutt e¢ al., Plaintiffs 
in Error. 


1. The difference between a sale and an assignment is, that in the former 
there is a fixed price and no trust, but in the latter there is a mere trust and 
of course no fixed value given to the property. 

2. Where, in case of sale of merchandise, the goods are delivered and the 
purchaser took immediate possession, ‘‘the price and value of the goods 
to be ascertained by reference to the bills of purchase, and an inventory of 
said merchandise to be taken by the parties aforesaid ;” held, that the de- 
livery was complete and sufficient to vest in the purchaser the right of 
property. 


Error to Morgan Circuit Court. 


Douglass § Hayden, for plaintiffs in error. 


Upon the record in this case the following questions arise : 
Ist. Is the instrument of writing purporting to be the agree- 
ment between Aaron, Jacobs & Co. and R. Keiler & Co. an 
absolute bill of sale, or an assignment in trust for the benefit 
20—VOL. XXXI. 
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of creditors? 2d. Can one partner make a general assign- 
ment of the partnership effects for the benefit of creditors, so 
as to bind his copartners and pass the title? 38d. Was the 
sale of the goods complete before the inventory thereof was 
completed ? 

I. Upon the first point: The distinction between an abso- 
lute bill of sale and an assignment in trust for the benefit of 
creditors, is well established. Sales are transfers in the or- 
dinary course of business, and usually upon a consideration 
created or passing at the time, and actually paid or agreed 
to be paid. It isa complete transaction, passing all the ven- 
dor’s interest without reversion or return. Sales are also 
for the exclusive benefit of the immediate grantees. On the 
other hand, an assignment in trust is generally made upona 
preéxisting consideration, and to secure the performance of 
a duty or the payment of a debt. It is a transfer for a par- 
ticular object, and the subject of the transfer is to be applied 
to certain specified uses and purposes. It is a continuing 
transaction, to subsist until its specified purposes are accom- 
plished, and its characteristic quality is, that after such pur- 
poses have been accomplished, the unappropriated residue of 
the property or its proceeds returns to the assignor. Herein 
an assignment in trust is distinguishable from an absolute 
sale: in a sale the vendor parts with all his interest, but 
in an assignment the assignor retains a contingent resulting 
interest. (Burrell on Assign. 29 and following; Blank v. 
German, 5 Watts & Serg. 36; United States v. McLellan, 
3 Sumner, 852-7; Williamson et al. v. Berry, 8 How. 544; 
Halcomb v. Ray, 1 Iredell, 340; Shaffer v. Watkins, 7 Watts 
& Serg. 219; Parker v. Pattee, 4 N. H. 176.) 

II. Upon the second point: If then the instrument of 
transfer be an assignment in trust, the other question is pre- 
sented, can one partner make a general assignment of the 
partnership effects, for the benefit of creditors, so as to bind 
his copartners and pass the title? The plaintiffs in error 
contend that he can not. The copartnership existing under 
the firm name of Aaron, Jacobs & Co. was composed of 
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Abram Aaron, Bennett Aaron, Moses Aaron, and Israel Ja- 
cobs. The instrument of transfer is executed in the name of 
Aaron, Jacobs & Co., “ by Abram Aaron.’ The other part- 
ners were in the country. The sheriff’s return in the suit 
in Cooper county shows an actual service on some of them. 
However variant the decisions may be upon the power of one 
partner to make a general assignment of the partnership 
property, yet, in this state, the law is deemed to be settled by 
the case of Hughes v. Ellison, 5 Mo. 463, that one partner 
has no such power, and “ thus far there is no American case 
which says that one partner, when the other members are 
present, may, without their consent, make a general assign- 
ment of the effects to a trustee for the benefit of creditors.” 
(1 Am. Lead. Cas. 444.) 

III. Upon the third point: It is contended by the plain- 
tiffs in error that the transfer was not complete as long as 
any thing remained to be done by the parties. After the 
execution of the instrument of writing, in evidence, “ the 
price and value of the goods were to be ascertained by refer- 
ence to the bills of purchase and an inventory of said mer- 
chandise to be taken by the partners aforesaid.”’ The inven- 
tory was thus to be the joint act of the parties, and until it 
was completed, the law is believed to be well settled that no 
present right of property attaches in the purchaser. (2 Kent, 
495, 496, 502.) At the time of the levy in this case, the 
inventory was not completed. One-third of it remained to 
be taken. The taking of the key by Keiler did not amount 
toa delivery. It does not appear that the key had been de- 
livered to him by any one authorized to make such delivery, 
nor that it was done with any intention of vesting the pos- 
session in him, nor that it was accepted by him with such 
intention. So far as appears from the record, he took the 
key without authority from any one. (2 Kent, 504.) This 
position is not in conflict with the decision of this court in 
the case of Cunningham v. Ashbrook, 20 Mo. 553. The 
property then, was still in the assignors and subject to the 
attachments. 








304 JEFFERSON CITY. 





Keiler v. Tutt. 





———$——— 


Ross, Sevier §- Henderson, for defendants in error. 


I. It is believed the only point important to be considered 
by the court is, whether the transaction between Aaron, Ja. 
cobs & Co. and R. Keiler & Co. was a sale or an assignment, 
It is submitted that this question can be best determined by 
reference to the attending circumstances. There is no ques- 
tion as to the indebtedness of Aaron, Jacobs & Co. to R. Keiler 
& Co. in the several amounts stated. We think there is just 
as little doubt as to the intention of Aaron, Jacobs & Co. to 
sell and R. Keiler & Co. to buy the merchandise, horses and 
wagon. The horses and wagon were delivered, the key of 
the store was delivered. The parties proceeded to ascertain 
the value of the merchandise ; the price was fixed ; the only 
thing remaining to be done was the completion of the invoice 
of the merchandise. This was not necessary to pass the title 
to the property ; it was only necessary in order to ascertain 
the amount or entire value. The evidence shows a complete 
sale and delivery of the property independent of the writing 
of Keiler, and Keiler’s title is just as good without as with 
the writing. The fact that defendants in error produced 
upon the trial the notes mentioned in the written agreement, 
is not evidence that they were not delivered to Aaron, Jacobs 
& Co. at the time of the purchase of the property. There is 
nothing in the evidence showing the custody from which they 
were obtained. The record shows that when these notes 
were demanded by plaintiffs in error, the defendants in error 
were not able to produce them. It can not be said that a 
party or his attorney is presumed to have had the previous 
custody of papers which he uses in the trial of his cause. 
But these notes might well remain in Keiler’s possession 
until the inventory of the merchandise was complete, and 
this having been prevented by the levy of the attachment, 
Keiler might well retain them until the legal adjustment of 
the rights of the parties. It is conceded that one partner may 
sell the copartnership property. But treating the transac- 
tion as an assignment, we hold that a debtor may assign to 
a creditor property in payment of a debt. This is all that 
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was done in this case; but as the parties could not know 
whether the property sold would prove more than sufficient 
to pay Keiler & Co.’s debt, it was competent for the parties 
to say to whom the balance, if any, should be paid; and their 
having done so, neither creates a preference of one creditor 
over another, nor a trust for the benefit of Aaron, Jacobs & 
Co. (Burrell on Assignments, § 1 & 3.) 

II. As to the power of one partner to sell or assign the 
copartnership property, see 1 Parson on Contr. p. 154, 155. 


Napton, Judge, delivered the opinion of the court. 


The proper construction of the transaction between Keiler 
& Co. and Aaron, Jacobs & Co. is the principal question in 
this case. That transaction was reduced to writing. The 
instrument, after reciting the indebtedness of Aaron, Jacobs 
& Co., which had been settled by notes and amounted to 
about sixteen hundred dollars, proceeds thus: “They (A. & 
Co.) have this day sold, transferred and delivered to said R. 
Keiler & Co., one pair of horses at and for the price and sum 
of two hundred and twenty-five dollars; one horse at seventy 
dollars, and two horses at forty dollars each, and one wagon 
at seventy-five dollars ; also astock of merchandise in store 
in the town of Versailles, Morgan county, Missouri, which 
merchandise is purchased and taken by said R. Keiler & Co. 
at thirty per cent. less than its cost in St. Louis; the price 
and value to be ascertained by reference to bills of purchase 
and an inventory of said merchandise to be taken by the 
partners aforesaid ; and it is further agreed between the par- 
ties aforesaid, that if the merchandise so sold and delivered 
shall be more than sufficient to pay off and discharge the 
indebtedness, that said R. Keiler & Co. shall pay to Morris 
Plahto, of St. Louis, the indebtedness of said Aaron, Jacobs 
& Co. to said Plahto, being about the sum of eight hundred 
dollars, and account to said Aaron, Jacobs & Co. for any 
balance which-may remain in their hands,” &c. 

The horses were delivered to Keiler immediately and the 
key of the store was also handed to him, and he was proceed- 
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ing, through a clerk employed by him, in taking an inven- 
tory of the goods, when the sheriff levied an attachment 
upon them. The question is, whether the transaction was a 
sale or an assignment, and this question is only important 
upon the assumption that an assignment executed by one 
partner of the entire effects of the partnership is void—a 
proposition which we do not think it necessary to examine, 
since it is our opinion that the transaction was clearly a sale. 

The characteristics which distinguish a sale from a mere 
assignment are, that in the former there is a fixed price and 
no trust, in the latter there is a mere trust and of course no 
fixed value given tothe property. Here the price was deter- 
mined—the horses were taken by the creditor at a fixed price 
and the goods also. It is true, that the aggregate value of 
the merchandise was not settled, for the plain reason that it 
could not be, until an inventory was taken. But that is cer. 
tain which can be rendered certain. When the inventory 
was made and the original bills were examined, the agere- 
gate price was determined by the terms of the contract. 

As to delivery, it is not perceived how it could have been 
more complete than it was. If a man sells another a hun- 
dred barrels of corn, at an agreed price, to be taken from a 
crib containing five hundred barrels, it might be contended 
that the corn is not delivered until the quantity purchased is 
separated from the bulk. But if the purchase embraces all 
the corn in the crib, the exact amount being unknown, it can 
not be pretended that the sale is incomplete until the corn is 
measured. In this case, the purchaser took immediate pos- 
session of the goods, with the consent of the vendor. 

That part of the bill of sale which required the purchaser, 
in the event that the value of the goods and other property 
conveyed exceeded the amount of indebtedness, to pay over 
the balance to another creditor and the remainder, if any, to 
the debtor, is relied on as a circumstance to show a trust and 
thus convert the transaction into an assignment. But it was 
a mere mode of payment and really nothing more than an 
assumption in a certain contingency of one of the debtor’s 
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liabilities and constituted a part of the price. 'There was no 
interest in the goods or their proceeds reserved to the gran- 
tor. The title to the goods passed absolutely to the vendee, 
at an agreed price, the full aggregate amount of which was 
as yet undetermined ; and as the notes due the vendee might 
not absorb the entire price, an arrangement was made for 
the payment of whatever sum might exceed the amount of 
the indebtedness. It is the case of a man’s buying property 
and paying for it partly in cash and partly by assuming a 
debt due by his vendor to another. The latter circumstance 
does not make the transaction a trust, or deprive it of the 
essential features of a sale. 

The main question in this case, it is evident, was whether 
the debts of Keiler & Co. were genuine, and whether the 
prices of the property delivered were fair and reasonable. If 
the debts were bona fide and the property taken at a fair 
value, it is not easy to see how any fraud could have existed, 
so long as the law allows a debtor to prefer one creditor and 
pay his demand either in money or property. Such transac- 
tions are necessarily obstructions to other creditors, where 
the debtor’s property is insufficient to pay all his debts. But 
we might as well attack the attaching creditor on this ground, 
who, if successful, would sweep off all the property, and 
thereby totally defeat the claims of others, as the creditor 
who effects the same purpose by a voluntary transfer or sale. 
Each is looking to his own interest, regardless of any division 
on equitable principles, and the course of each is alike pre- 
judicial to the satisfaction of the other’s claim. But as the 
law stands, these scrambles are tolerated, and the party who 
is most vigilant and active is permitted to retain the spoils. 
The mere fact that other creditors are obstructed or defeated 
does not vitiate the transaction, for such is the usual effect 
of all such struggles for the property of a debtor in failing 
circumstances, whether by attachment or by sales. 

The question as to the bona fides of this transaction was 
put to the jury under instructions, some of which were too 
favorable to the attaching creditors. The facts showed that 
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the property was taken at a fair price, since the result of the 
sale only amounted to about one thousand two hundred dol- 
lars, when the estimated value at thirty per cent. below cost 
made them one thousand seven hundred dollars. The prop- 
erty failed to pay the notes to Keiler & Co. 

Judgment affirmed; Judge Ewing concurs. Judge Scott 
absent. 


Morp, Defendant in Error, v. Burris, Plaintiff in Error, 


1. An action on promissory notes given for the purchase money of real estate, 
also to subject the land to their payment, is not such an action, within the 
meaning of the statute, (R. C. 1855, p. 1280, § 11,) as that interlocutory 
judgment by default rendered therein at the return term should be pro. 
ceeded on to final judgment at such return term. (Affirming Doan y.- 
Holly, 26 Mo. 186.) 


Error to Clay Circuit Court. 


Hovey, for plaintiff in error. 


I. This was a proceeding in equity, and no final judgment 
could be rendered therein at the appearance term. The de- 
fendant had a right to plead at any time before the end of 
the sixth day, there being no order to plead sooner. (R. C. 
1855, p. 1259, § 5; p. 1230, § 5.) 

II. Though this suit is partly upon a note, yet seeking 
lien upon specific property, the respondent is not entitled to 
concurrent judgment with those creditors who sue upon notes 
to the same term. Because he takes special property exclu- 
sively, and also has general execution, equal in priority with 
other creditors upon all of defendant’s other property. 


Ewinc, Judge, delivered the opinion of the court. 


This was an action on several promissory notes given for 
the purchase money of real estate, and also to subject the 
land to their payment. There being no defence to the action, 
judgment by default was rendered which was made final at 
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the same, being the return term. The defendant filed his 
motion in arrest of judgment on the ground that the pro- 
ceeding being to enforce the vendor’s lien, there could be no 
final judgment at the appearance term. 

In Doan v. Holly, 26 Mo. 188, it was decided that where 
the suit was on a note for the direct payment of money, and 
also to foreclose a mortgage, final judgment was improperly 
taken at the return term. We see no such difference be- 
tween this case and that, such as to warrant a different prac- 
tice. The situation of the plaintiff, who is the vendor re- 
taining the legal title, in respect to the real estate in question, 
is analagous to that of a mortgagee, and the rights and rem- 
edies of both are similar. 

Judgment reversed and the cause remanded ; Judge Nap- 
ton concurring. Judge Scott absent. 


Cummines, Plaintiff in Error, v. Brown, Defendant in Error. 


1. Under the statute, (R. C. 1855, p. 728, § 2, 6,) itis not necessary that the 
statute book offered in evidence should purport to be printed under the au- 
thority of the state or territory in order to be admitted in evidence; if it 
purports to contain the laws of state or territory, it will be sufficient. 


Error to Linn Circuit Court. 


Harris §- Lander, for plaintiff in error. 


I. The act of 1835 (R. C. 1835, p. 250, § 2) reads: “ The 
printed statute books of sister states and the several territo- 
ries of the United States, purporting to be printed under the 
authority of such states or territories.”” This was the only 
law on the subject in 1835. This court, in the case of Bright 
et al. v. White, 8 Mo. 421, determined that a book with this 
title, “ The Statute Laws of the State of Tennessee, of a pub- 
lic and general nature, revised and digested by John Hay- 
wood and Robert L. Cobb, by order of the general assembly, 
T. T. Heiskill, printer and publisher,” was not evidence un- 
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der the above recited act, because the book did not “ purport 
to be printed under the authority of such state.” The legis. 
lature reénacted the above recited section in the revision of . 
1845, (CR. C. 1845, p. 467, § 2,) and also further enacted 
the following new section: “ Sec. 6. The printed volumes 
purporting to contain the laws of a sister state or territory 
shall be admitted as prima facie evidence of the statutes of 
such states and territories.” This section neither requires 
the book to purport to be printed nor published by author- 
ity, but only that the same shall purport to contain the laws 
of a sister state. Both of these sections were reénacted in 
the statutes of 1855. 

II. Bouvier says that the word “ purport’? means the sub- 
stance of a writing as it appears on the face of it, for the eye 
that reads it; it differs from “tenor.”’ (Bouvier’s Law Dict. 
vol. 2, p. 405.) “Tenor,” he says, signifies an exact copy ; it 
differs from “ purport.” (Bouvier’s Dict. vol. 2, 578.) Bur- 
rill says that “ purport”? means import, substantial meaning, 
substance, the substance of it, as it appears on the face of 
the instrument, and is distinguished from “ tenor,” which 
means an exact copy. (Burrill’s Law Dict., part 2, p. 848; 
Haile v. Hill et al. 13 Mo. 616, where the point is deter- 
mined.) 


Mullins, for defendant in error. 


I. The only question which seems to be presented in this 
case is whether or not the court below erred in rejecting the 
book offered in evidence by the plaintiff. Under the revised 
code of 1855, p. 723, § 2, the statute books of sister states, 
in order to be admissible in evidence, must purport to be 
printed by authority of such states. The book offered in 
evidence was clearly inadmissible under that provision of the 
statute. (Bright et al. v. White, 8 Mo. 421.) 

II. It is insisted that under section six of the act above 
referred to, making printed volumes purporting to contain 
- the laws of a sister state admissible as prima facie evidence 
of the statutes of such state, the book offered should have 
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been admitted. Although this section does not require that 
the books offered in evidence shall purport to be printed 
by authority in order to their admissibility, yet certainly a 
book compiled and published as the one offered in evidence 
seems to have been, does not answer the legislative requisi- 
tion as to what shall be admitted as prima facie evidence. 
(2 Starkie on Ev. 331, ». 2; 1 Greenl. on Ev. § 486, 488 ; 
1 Johns. 385.) 


Ewine, Judge, delivered the opinion of the court. 


On the trial of this cause, the plaintiff offered to read in 
evidence certain conveyances executed in the state of Ohio 
in connection with a law relating to deeds, &c., contained in 
a printed volume, on the page next to the title page of which 
are these words: “ Statutes of the State of Ohio,” and on 
the title page of which is the following: “ By authority of 
the General Assembly. Statutes of the State of Ohio, of a 
general nature, in force August, 1854, with references to 
prior repealed laws: collated and compiled by Joseph R. 
Swan. Published in pursuance of the act of the General 
Assembly of April 10, 1854.” On the back of which in 
print are these words: “ Swan’s Revised Statutes of Ohio, 
Derby’s edition, 1854.”’ The instruments and the volume 
were excluded, to which exceptions were saved, and this 
ruling of the court is assigned for error. 

In the revision of 1835, the printed statute books of sister 
states and territories, purporting to be printed under an au- 
thority of such states or territorics, were made evidence of 
their legislative acts. (R. C. 1835, p. 250.) In Bright et 
al. v. White, 8 Mo. 421, it was decided that a printed volume, 
entitled “The Statute Laws of the State of Tennessee, of a 
public and general nature, revised and digested by John 
fHlaywood and Robert L. Cobb, by order of the General As- 
sembly. T.'T. Haskell, printer and publisher,” was not evi- 
dence of that statute, because the book did not purport to 
be printed under the authority of the State. 

In 1845, the foregoing provision was reénacted and at the 
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same time this additional section was incorporated into the 
act concerning evidence, namely: “ The printed volumes 
purporting to contain the laws of a sister state or territory 
shall be admitted as prima facie evidence of the statutes of 
such states and territories.” Both of these sections are con- 
tained in the statutes of 1855. 

Under the last named provision it is manifestly not neces- 
sary that the statutes should purport to be printed under the 
authority of the state in order to be admissible as evidence, 
and this was the distinction intended between this and the 
act of 1835. The object of the last enactment, 1845, was 
to dispense with the requisite of state authority, held to be 
necessary under the act of 1835, and to admit as evidence 
the printed volume of any sister state, purporting to contain, 
as this did, the laws of such state. This is now the only test 
of admissibility, and the statute, in making it prima facie 
evidence, presumes its genuineness, but this presumption it 
is competent to the adverse party to rebut. 

Judgment reversed and the cause remanded; Judge Nap- 
ton concurring. Judge Scott absent. 


Grant et al., Defendants in Error, v. Kine, Plaintiff in 
Error. 


1. In an action under the statute which prescribes the mode of proceeding in 
quieting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required in or- 
der to give the court jurisdiction ; notice by publication to a non-resident 
is not sufficient. 


Error to Linn Circuit Court. 


Lander & Harris, for plaintiff in error. 


I. The statute on which this proceeding is based (R. C. 
1855, p. 1241, § 62-3) provides that the person against whom 
such a proceeding as this is instituted may be summoned, 
&c., and upon the return of the order of notice, duly ex- 

















JANUARY TERM, 1861. 313 





Grant v. King. 





ecuted, &c. The whole tenor and spirit of the act seems 
to require a personal service of the notice, not a mere con- 
structive notice by publication. 

II. The proceeding is against a non-resident of the state, 
and, under the constitution of the United States and the laws 
of Congress, he has an election to sue a citizen of this state, 
either in the state courts or in the federal courts. To en- 
force the provisions of this statute against non-residents, 
would be to deprive him of this right of election. The 
courts in Massachusetts, from whose statutes ours was taken, 
so construe this law. (Macomber v. Jaffray, 4 Gray, Mass., 
82; same case, 17 U.S. Dig. 492, quieting title.) 


Napton, Judge, delivered the opinion of the court. 


The proceeding under the sixty-second and sixty-third sec- 
tions of the sixth chapter of our practice act is a novel and 
somewhat anomalous one, and this is, I believe, the first or 
second case in which this court is called upon to give it a 
construction. In this case the petition states that the plain- 
tiffs are the owners in fee of a quarter section of land, (de- 
scribing it,) and are lawfully in possession ; that they are 
credibly informed and believe that the defendant makes some 
claim adverse to their own; that he is a non-resident of the 
state, and therefore an order of publication is asked, sum- 
moning him to show cause why he should not bring an action 
to try his alleged title, if any, to said land. 

This petition was demurred to, on the ground that the 
statute only applied to resident defendants, who could be 
notified in the usual mode pointed out by law, and this pre- 
sents the only question in the case. 

The sixty-second section provides that the court shall “ or- 
der notice to be given to the defendant,” and upon return of 
such “order of notice,’ duly executed, the court shall pro- 
ceed as in other causes. The sixty-third section allows the 
defendant to disclaim title, or to show cause why he should 
not be required to bring an action. 
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The general scope of this law seems to require actual no- 
tice in order to give the court jurisdiction. The defendant 
may be able to show sufficient reasons for not bringing his 
suit to try his title, and the law does not appear to contem- 
plate that any decree depriving him of his title shall be 
made without giving him this opportunity. But if a mere 
notice in a newspaper is to constitute the notice required, 
then a non-resident can be deprived of his title without a 
hearing and without notice in fact. The proceeding bears 
no analogy to ordinary actions against non-residents, having 
property here liable to be attached for debt. The law in such 
cases uses ordinary precaution to insure the honesty and 
bona fides of the claim, and allows it to be satisfied out of 
the property of a non-resident without actual notice. Such 
remedies proceed upon the presumption that a man must be 
aware of his debts and liabilities, and if he has property in 
another country where the debts are due, he can not com- 
plain that his property is taken to pay them without actual 
personal notice. But when he is conscious of having con- 
tracted no liabilities, in a jurisdiction where his land lies, he 
could not be expected to take notice of a proceeding requir- 
ing him to bring a suit to obtain possession of his land, so 
long as he is within the time prescribed by the statute of 
limitations. We do not say that the legislature could not so 
make the law; it is not necessary to speculate on this point; 
but the statute we have been considering does not so declare 
expressly, and, as the proceeding is somewhat peculiar, it 
ought to be confined to such cases as clearly fall within the 
intent of the act. 

Judgment reversed; Judge Ewing concurs. Judge Scott 
absent. 
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Morris, Plaintiff in Error, v. Pate et al., Defendants in 
Error. 


1. The plaintiff and six others took a mortgage on land to secure a note due 
them by defendant Pate. At the date of the mortgage Pate had no other 
title to the land mortgaged exeept that implied in a bond for title from his 
vendor, and he was still indebted to the vendor for the purchase money, 
amounting to $640. A few days after the execution of the mortgage to 
plaintiff and others, Pate received a deed from his vendor, and at the same 
time executed to him a mortgage to secure the $640, which mortgage the 
vendor transferred to plaintiff for $320; and the present suit was brought 
to foreclose this mortgage and recover the $640. The six co-mortgagees 
with the plaintiff were admitted as defendants to the suit. Held, that the 
mortgage given to the vendor to secure the $640 has priority in lien over 
the other mortgage; and that the proceeds of sale under the foreclosure 
should be applied first to the payment of the $320 paid by plaintiff for the 
prior lien, then to the extinguishment of the debt secured by second mort- 
gage, and the surplus paid to the plaintiff until the prior claim bought by 
him is extinguished. 


Error to Kansas Court of Common Pleas. 


Prewitt § Otter, for plaintiff in error. 

I. If the mortgage to Thomas had not been made at the 
time the deed was, it can not be supposed that he intended 
to lose his lien for the purchase money when he takes the 
mortgage on all the land for all the debt remaining unpaid, 
and takes it on nothing else. If it were taken on all the 
land for part of the debt, or on part of the land for all the 
debt, then it might be inferred that he did not rely on his 
lien for part of the debt in one case, and in the other that 
he did not rely on part of the land to pay his debt. But it 
would be a singular anomaly in the law if a party who has 
a private secret lien liable to be lost by a sale to another 
without notice, shall be held to lose his lien by putting it in 
writing and placing it on record, and thereby attempting to 
make it more secure. (Boon v. Ewing, 17 Ohio, 500.) 

II. But this case is a much stronger one, for here the ven- 
dor has the legal title in himself and never allows it to pass 
from him unencumbered with the lien for the purchase 
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money. The transaction must in effect be the same as if he 
had made a deed witha lien to himself in it for the debt. 
(4 Kent, side page, 38, 39; 4 Mass. 566; 14 Mass. 351; 1 
Bay, 312; 4 Leigh, 30; 15 Pet. 21; 15 Johns. 458; Jack- 
son v. Austin, 15 Johns. 477; 3 Wend. 233; 6 Cow. 316.) 

III. Defendants’ mortgage was made at a time when Pate 
had no title, and the title afterwards acquired by Pate could 
not enure to them under the statute of conveyances ({ 3), 
which only applies to deeds purporting to convey “ an abso- 
lute estate in fee simple.’ (13 Mo. 3865.) They never had 
any more than Pate’s equity mortgaged to them. 

IV. Plaintiff, as joint mortgagee of that equity, was not 
prohibited from buying the debt for the purchase money 
secured by a mortgage of the legal title. Defendants have 
no rights at law, and none in equity, until they have paid off 
the whole of that debt, and it is no injury to them to have 
to pay it to plaintiff instead of Thomas. They who ask 
equity must do equity. (Otis v. Sill, 8 Barb., S. C., N. Y., 
102.) <A mortgage is only security for a debt, (Adams Eq. 
110,) and a joint owner of one security ought not to be pro- 
hibited from purchasing another debt because it is secured 
by mortgage on the same property. A mortgagee is nota 
trustee within the rule. (Hill on Trustees, side page, 538, 
n. 1; McNair v. Biddle, 8 Mo. 257; Corley v. Rankin, 9 
Mo. 642.) The defendants by their answer and the instruc- 
tions they asked, declare that plaintiff did not purchase the 
debt from Thomas for their benefit, but for himself. They 
asked to have all the proceeds of the sale applied to the pay- 
ment of their debt first, because theirs is the prior lien. Now 
having lost that point, they can not turn round and elect to 
receive his act as done for their benefit. They can not say 
we repudiate his act if ours is the first mortgage, but will 
claim the benefit of it if his shall turn out to be the first. 


Hicks §- Adams, for defendants in error. 


I. The plaintiff in error and defendants, being joint mort- 
gagees of an equitable interest in the same land to secure 
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joint indebtedness to themselves, stood in the relation of 
trustees for each other of the joint mortgage debt, and there- 
fore the plaintiff in error could not purchase an outstanding 
encumbrance upon the legal title so as to charge the defen- 
dants with more than the amount he paid. His purchase 
enured to the joint benefit of himself and the defendants. 
II. This was an equitable proceeding whatever the original 
action may have been. The only matter of contract set up 
by the answer was of equitable cognizance and converted the 
proceedings into a suit in equity; therefore the declarations 
of law given or refused by the court will not be regarded by 
this court. But even if they be looked into here it will be 
found that the law was properly declared by that court. 


Napton, Judge, delivered the opinion of the court. 


The plaintiff, together with six others, held a note on the 
defendant Pate for $2,500, and a mortgage of eighty acres of 
land, near Kansas city, to secure its payment. At the time 
this note and mortgage were executed by Pate, he had not 
yet obtained any title to the land, except that which a bond 
for a title from his vendor implied, and he was still indebted 
for a portion of the purchase money, amounting to $640. A 
few days after the execution of the note and mortgage to the 
seven persons above referred to, of whom one was the plain- 
tiff, Pate received from his vendor a deed and at the same 
time executed to him a mortgage to secure the $640 still 
due on the purchase. This note and mortgage the vendor 
transferred to the plaintiff, Morris, for $320, and the present 
suit was brought to foreclose this mortgage and recover the 
$640, for which it was security. The six co-obligees in the 
$2,000 note and co-mortgagees with the plaintiff were admit- 
ted as parties defendants to the suit, and insisted that the 
purchase by plaintiff of the $640 note and mortgage should 
enure to their benefit as well as that of the plaintiff, and the 
court below so adjudged. 

There can be no question that the mortgage to secure the 
$640, due on the purchase to the vendor, is a prior lien to 
21—VOL. XxXI. 
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the mortgage to secure the $2,500, since, at the time of the 
last mentioned mortgage, the mortgagor could only convey 
the title which he had, and that was only a right to a con- 
veyance upon payment of the purchase money. The ven- 
dor, having made a conveyance and received a mortgage at 
the same time, is not to be considered as having lost his 
lien by its merger in the mortgage. 

The question is, whether the co-mortgagees of Morris, the 
plaintiff, are entitled to share the benefit of his speculation ; 
in other words, whether, if one of seven co-mortgagees buys 
in a prior mortgage, such purchase would, in equity, be held 
for the benefit of the other six. 

In a court of equity, a mortgage is considered a mere 
security for a debt. The mere fact, therefore, that one of 
several joint mortgagees buys up a prior mortgage does 
not of itself necessarily constitute any breach of obligation, 
moral or legal, towards his co-obligees, since it does not ne- 
cessarily impair the value of the common security. The 
land may be amply sufficient to secure both debts, and the 
only object of the mortgage is security. But where the value 
of the land is insufficient to pay off both debts, the prior 
mortgage of course impoirs the value of the second; and 
although the purchase of the prior mortgage by one of the 
co-mortgagees in the subsequent mortgage does not really 
change the value of the second mortgage as a security, and 
the first lien has to be discharged whether it be retained by 
its original owner or passes into the hands of one of the 
co-mortgagees, yet the latter occupy towards each other a 
relation which a stranger does not, and therefore one of them 
is not allowed to speculate in the fund which is their com- 
mon security, behind the back of his companions. Chancel- 
lor Kent says, in Van Horn v. Fonda, that “ community of 
interest produces a community of duty, and there is no real 
difference, on the ground of policy or justice, whether one 
co-tenant buys up an outstanding encumbrance, or an adverse 
title, to disseize and expel his co-tenant.” 

In this case the plaintiff purchased the prior encumbrance 
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at about half its value. The judgment of the court was that 
the proceeds of the sale under the foreclosure should be ap- 
plied, first, to the payment of the $320 paid by plaintiff for 
the prior lien of $640, and then to the extinguishment of the 
debt secured by the second mortgage. The decree should 
have gone further and directed the surplus, if any, to be 
paid to the plaintiff until the prior claim bought by him was 
extinguished. The judgment, therefore, is reversed and a 
judgment will be entered here in conformity to this opinion. 
Judge Ewing concurs. Judge Scott absent. 


— ~s2ee+—— 


BarnuartT, Appellant, v. BoDENHAMMER ef al., Respondents. 


1. Under the school law, which declares that the certificate which the school 
commissioner is required to grant to teachers after examination shall not be 
valid for more than one year, without the approval of the commissioner 
endorsed thereon, and that every teacher, before being employed by any 
board of trustees, shall obtain and produce a certificate, (RK. C. 1855, p. 
1480, § 5, div. 4); held, that although the approval of the commissioner 
is not endorsed in writing on the certificate, yet where he signified his ap- 
proval in words and declared the teacher competent, and gave his sanction 
to the previous arrangement of the school in the presence of the trustees, 
the spirit of the law is complied with, and the trustees can not be held lia- 


ble for the amount paid the teacher from the time of the expiration of his 
certificate. 


Appeal from Webster Circuit Court. 
Waddill, for appellant. 


I. The statute requires the trustees to know a valid certi- 
ficate is in the hands of the proposed teacher before they 
can employ him and pay out public money; then, of course, 
they can only employ so long as he has a valid certificate. 
The law in that particular should be construed strictly, other- 
wise great injury would be done our common school system. 
If trustees can disregard the law and employ and pay over 
money for two or three months after the certificate expires, 
they can employ for two or three years after the certificate 
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of school commissioners has ceased to authorize the paying 
out public money belonging to the school fund of the respec- 
tive counties. In the case before the court, the trustees, in 
utter disregard of the law on the subject, paid about seventy- 
five dollars to Potter as a school teacher, without any author- 
ity by law for so doing, Potter’s certificate having expired at 
the end of the first two months of the school. (R. C. p. 
1430, part 4,§ 5.) The intention of the legislature was to 
place such guards around the school money as would put 
it beyond the power of interested or corrupt trustees from 
using public money to serve their own private purposes. One 
of those restrictions was that no trustees should employ a 
teacher and pay public money to him unless he had a valid 
certificate. The law requires the teacher to have good moral 
character, as well as other qualifications, and the certificate 
irrevocable during twelve months, and at the end of twelve 
months expires of itself. 


Orr, for respondent. 


I. By reference to the school law, (R. C. 1855, p. 1430, 
§ 5,) we learn the duties of the county commissioners, one of 
‘which is to examine all candidates proposing to teach, who 
shall produce satisfactory evidence as to moral character, and 
after enumerating in what branches he shall be examined, 
then, if he is qualified, to give him a certificate, which 
shall be valid for twelve months. A statute prescribing 
qualifications to an officer is merely directory, and although 
an appointee does not possess the requisite qualifications, is 
not therefore void. (St. Louis County Court v. Sparks, 10 
Mo. 117.) If the appellant can recover in this action, the 
president can sue Potter and recover the money back, and 
thus cause a competent teacher to lose three months’ labor 
out of five, when he did all in his power to discharge his duty. 


Ewinc, Judge, delivered the opinion of the court. 


This is an action on the defendant, Bodenhammer’s bond, 
given as president of the board of trustees of a certain school 
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district. The breach assigned is the payment of school 
money to a teacher, who had not at the time the required 
certificate from the county commissioner. 

It appears from the bill of exceptions that the trustees 
employed the teacher to teach a five months’ school, who at 
the time had a certificate from the commissioner ; that the 
teacher complied with his engagement with the trustees, but 
that the year for which his certificate was given expired 
during the school term, some three months before its expira- 
tion, and the certificate was not renewed by the formal en- 
dorsement of the commissioner. It also appeared that before 
the year expired, the teacher applied to the commissioner for 
a renewal of his certificate, who informed him it was unne- 
cessary ; that it would be good for that school, as he had a 
certificate when employed by the trustees. It further ap- 
pears that during the school, and after the certificate had 
expired, the commissioner, in deciding some matter of con- 
troversy between the teacher and one of his patrons, which 
had been submitted to him, pronounced the teacher compe- 
tent, and endorsed his conduct of the school, the trustees 
being present. 

The school law declares that the certificate shall not be 
valid for more than one year, without the approval of the 
school commissioner endorsed thereon, and that every teach- 
er, before being employed by any board of trustees, shall ob- 
tain and produce a certificate, as required by law. With 
this last provision it is conceded the trustees complied; and 
as it respects the former, although the commissioner’s ap- 
proval was not evidenced in the precise form required in 
writing on the certificate, he nevertheless signified his ap- 
proval in words, declared the teacher competent, and gave 
his sanction to the previous management of the school, in 
the presence of the trustees. The spirit of the law, we think, 
was complied with, and the judgment was for the right party. 

Judgment affirmed; Judge Napton concurring. Judge 
Scott sick. 
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Mourpny, Defendant in Error, v. Murpuy, Plaintiff in Error, 


1. Under the practice act (R. C. 1855, p. 1260, § 8, 9,) it is not sufficient to 
warrant the court to refuse to continue the cause, that the opposite party 
were ready to admit that the absent witness would swear to the facts pro- 
posed to be proved; the truth of the facts must be admitted by the oppo- 
site party. 


Error to Andrew Circuit Court. 


Loan, Davis, Ryland & Son, for plaintiff in error. 


I. The application for a continuance should have been 
granted. The statute (p. 1260, § 8) is imperative. The 
application for a continuance, if otherwise good, must be 
sustained unless the opposite party “ shall admit the truth 
of the facts disclosed in the affidavit and agree that they be 
received in evidence,” in which event the court shall refuse 
to continue the cause. By observing this provision of the 
law, no injury can result to the applicant. The jury can do 
no more than believe all that his witness swears to; this he 
gains by the admission that the facts are true, so there can 
be no need of the witness. Any admission which does not 
establish the truth of the statements to which the witness 
would swear, might injure the party applying for a contin- 
uance, and it is certainly outside of the law. 


Vories & Vories, for defendant in error. 


I. Section 8, on page 1260 of the revised code, provides 
that in case of a second application for a continuance, on 
account of absent witnesses, the party shall, if so required 
by the court, set forth the name of the witness and the 
facts which he is expected to prove. Section 9 provides that , 
if the opposite party shall admit the truth of the facts dis- 
closed, and agree that they be received in evidence, the 
court shall refuse the continuance. This makes it impera- 
tive upon the court to refuse the continuance if the truth of 
the facts is admitted and given in evidence; but as contin- 
uances under other circumstances not specially provided for 
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in the statute are and must be very much in the discretion 
of the court, this court will not interfere with said discretion 
unless it plainly appears that such discretion has been refused 
and the party injured thereby. (Tunleigh v. The State, 8 
Mo. 611.) The statute declares that the court shall refuse 
a continuance where the supposed state of facts exists ; but 
it does not prohibit the court from, in its discretion, refusing 
a continuance under other circumstances that might appear 
to the court when justice would demand it. (Lanat v. Col- 
lier, 1 Martin, 78.) 


Naprton, Judge, delivered the opinion of the court. 


We have felt no hesitation upon the point discussed in this 
case concerning the construction of our statute. An admis- 
sion that the absent witness would swear to the facts dis- 
closed in the affidavit for a continuance, is not such an admis- 
sion as is required by the ninth section of the tenth article 
of our practice act. To authorize the court to compel a 
party to go on with his case in the absence of his witness, the 
opposite party must admit the truth of the facts proposed to 
be proved by the absent witness, and not merely that he will 
swear to them. This, it is true, gives the party an advan- 
tage on this point, which he would not have if his witness 
was present; but as he has a strict right to a continuance 
under the general provision on this subject, it was perhaps 
not thought just to deprive him of this right without such a 
concession from his adversary as would plainly take from him 
all cause of complaint. Besides, this is the plain letter of 
the law, hardly admitting of any other than a literal con- 
struction. 

The principal difficulty in this case arises out of the course 
pursued by the defendant upon his application for a contin- 
uance being overruled. He abandoned the case, taking no 
bill of exceptions giving a history of the trial which took 
place subsequent to this ruling of the court. 

There are undoubtedly errors committed in the progress of 
a cause, which may not be fatal to the judgment, by reason 
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of anterior, attendant or subsequent circumstances disclosed 
by the bill of exceptions. An erroneous instruction may 
turn out to be harmless, or an improperly excluded deposi- 
tion may appear to be irrelevant, and the history of a trial 
may show that errors have not been prejudicial to the party 
complaining. In such cases, the court does not necessarily 
reverse the judgment. A deposition may be excluded by the 
court that tries a case for want of proper authentication, and 
this court may be of opinion that the authentication is good, 
yet if the deposition itself is not preserved, so that it can be 
seen whether it relates to any matter material to the issue, 
this court does not notice the error. But, in this case, the 
application for a continuance was supported by the requisite 
affidavit, and the testimony proposed was competent. What 
influence the excluded testimony would have had upon the 
verdict, it is not for us to conjecture. It is sufficient that 
the testimony was competent and relevant, and that this 
competency and relevancy are shown by a bill of exceptions 
preserving the proffered evidence, and that the party was 
not allowed an opportunity of producing it. Of what avail, 
then, would the history of the subsequent trial be? or what 
subsequent circumstances could have rendered this evidence 
incomplete? It might be cumulative, or it might turn 
out to be upon a point upon which the case ultimately did 
not turn, but this does not authorize a court to exclude 
evidence. 

Whilst, therefore, we think the practice of abandoning a 
case, upon a single exception, to be a dangerous experiment 
to the party relying on such error alone for a reversal, yet we 
have, with some hesitation, concluded it most in conformity 
to the established practice of this court, to reverse this judg- 
ment for the error in refusing a continuance, notwithstanding 
the failure of the party to take a bill of exceptions detailing 
the subsequent course of the trial. 

Judgment reversed and cause remanded; Judge Ewing 
concurs. Judge Scott absent. 
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Driskell v. Mateer. 


DrIskELL, Defendant in Error, v. Mareer eé al., Plaintiffs 
in Error. 


1. Where a surety says to the creditor that he must make the amount of the 
note out of the principal and the creditor replies that he need put himself 
to no further trouble about the note, that he has made a present of it to the 
principal, it was held, that the surety was not released from liability, by 
such assurance from the creditor, unless in consequence thereof the surety 
changed his situation, as by surrendering security or forbearing to obtain 
security. 


Error to Callaway Circuit Court. 


Boulware & Gardenhire, for plaintiffs in error. 


I. The statement made by Driskell to Jones that he was 
released, as the note had been given to Mateer, the princi- 
pal, operated as a release. It put the surety off his guard, 
and may have prevented him from giving the statutory no- 
tice. It is not necessary that the surety should have been 
injured. It is sufficient if he might have been. (8 Pick. 
122,131; 23 Verm. 480, 456.) 

II. The statement of Driskell to Jones that the note had 
been delivered to Mateer as a gift is a conclusive admission 
against Driskell, without reference to its truth as aforesaid ; 
for Jones had the right to act on it, and relax his vigilance, 
and the presumption is he did. 

III. The delivery of the note to Mateer and notice to Jones 
that it was a gift, operated as a gift as to Jones, however the 
fact may have been as to Mateer. The instructions refused 
ought therefore to have been given. 


Ewinc, Judge, delivered the opinion of the court. 


This was an action on a note for one hundred dollars, 
executed to Driskell by Mateer as principal and Jones as 
surety. 

The evidence was that the plaintiff, Driskell, told a wit- 
ness that he had given the note to the principal; that it had 
been filed with a justice of the peace, who issued summons 
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to the defendants, and a few days thereafter the plaintiff dis- 
missed the suit, paid the costs and took the note, and stated 
that he intended to give the note to the principal ; that the 
plaintiff told Jones (the surety) that he was relieved from 
all liability on said note ; that upon Jones telling the plain- 
tiff he wanted him to make the note off of Mateer, who was 
able to pay it, he (plaintiff) replied that Jones need put 
himself to no further trouble respecting it; that he had 
made Matcer a present of it. It was also proved that after 
the note was withdrawn from the justice, it was by request 
of the plaintiff demanded of Mateer, who delivered it up, 
remarking that he owed the debt and was sorry he had not 
been able to pay it, and it was returned to the plaintiff. It 
did not appear how or for what purpose the note got into the 
possession of Mateer except as above stated. 

The court instructed, on defendant’s motion, that if Jones 
was surety on the note, and the note was delivered by Dris- 
kell to the principal, Mateer, and that Driskell at the time 
of the delivery intended to give and did give up the note to 
Mateer in discharge of the same, there should be a finding 
for the defendant. And, on its own motion, that the mere 
fact that plaintiff stated to defendant Jones that he was 
released, and that he need not give himself any trouble about 
the note, as he had delivered the note to Mateer, is not a 
discharge and satisfaction of the note as to Jones. 

It does not appear trom anything in the bill of exceptions 
that the defendant was placed in a different or worse situa- 
tion in consequence of the conduct or declarations of the 
plaintiff respecting the note; that he relinquished any in- 
demnity or hold he may have had on his principal, or that 
he had or would sustain injury by reason of the maker’s 
insolvency or otherwise. The admissions of a party to have 
the effect of an estoppel must have been acted on, and be 
such as would result in injury to the party acting upon 
them, if he should be allowed to disprove the truth of them. 
(8 Wend. 483.) See also opinion of Justice Bronson, 3 Hill. 
When a creditor who knows that one debtor is a surety, 
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gives him notice that the debt is paid by the principal and 
such debtor in consequence changes his situation, as by surren- 
dering security or forbearing to obtain security when he might, 
or otherwise suffers loss by it, he is discharged. (Carpenter 
y. King, 9 Met. 517.) In this case as well as that of Harris v. 
Brooks, therein cited, the subsequent action of the surety in 
relinquishing or omitting to obtain security from the princi- 
pal was treated as an essential point in any defence founded 
upon any assurance of exoneration given by the creditor ; 
and that a mere assurance to the surety that he is exposed 
to no further liability for the debt will not protect him from 
a subsequent change of purpose on the part of the creditor, 
unless the conduct of the latter, when taken as a whole, can 
be shown to have resulted in producing some pointed injury. 
(See 2 Am. L. C. 175.) ‘ 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 


+26 e+ 


ARMSTRONG, Plaintiff in Error, v. MarmMapuKke, Defendant 
in Error. 


1. Under the statute (R. C. 1855, p. 645, § 37,) the owner of a slave can not 
be made liable for the loss of property belonging to plaintiff, where the 
offence charged against the slave was the burning of the barn, in which the 
property of the plaintiff was atthe time. (Affirming Stratton v. Harriman, 
24 Mo. 324.) 


Error to Lafayette Circuit Court. 
Ryland & Son, for plaintiff in error. 


I. The testimony excluded was clearly competent and 
should have been admitted. This is not like the case of 
Harriman v. Stratton, 24 Mo. 324. 

Il. This case is founded on the statute of our state, not 
on the common law, and is clearly within the statute. 

III. The burning of the barn and stables, and the hemp 
and corn and oats and hay stored in the barn and stables, is 
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arson in the third degree under our statute. (R. C. 1855, 
p-. O71, §.5; 645, § 87.) 


Adams § Hicks, for defendant in error. 


I. The property against which the offence was committed 
was the barn in plaintiff’s possession and not the contents of 
the barn. The offence was arson in the third degree and 
was by the plaintiff so charged in his petition. (CR. C. 1855, 
p- 571, § 5; 645, § 37; Stratton v. Harriman, 24 Mo. 324.) 

II. The plaintiff was precluded by his own petition from 
showing that the offence was other than arson in the third 
degree. In fact, if the offence consisted in burning the barn, 
it could not be reduced to arson in the fourth degree, by 
reason of personal property in the barn being consumed by 
the fire that burnt the barn. (RK. C. 1855, p. 571, § 5, 6, 8.) 

III. A master or owner is not liable at common law for an 
injury wilfully committed by his slave without his direction 
or consent, especially when the slave at the time is not in 
the performance of his master’s business. (Jennings v. 
Kavanaugh, 5 Mo. 26; Ewing v. Thompson, 13 Mo. 1382; 
Douglas v. Stephens, 18 Mo. 362; Shea v. Trice, 2 Bay, 
345; Vergis v. Smith, 8 McCord, 400; 2 Kent Com. 259, 
260; 17 Mass. Rep. 508.) 


EwInG, Judge, delivered the opinion of the court. 


This was an action for an injury to plaintiff’s property 
alleged to have been committed by defendant’s slave, in 
burning a barn which contained it. 

On the trial, the plaintiff offered to prove the value of the 
contents of the barn, and the rejection of this evidence is the 
only error assigned. 

This action is founded on the statute which declares that 
‘‘ every person who shall be injured by the commission of 
any offence against his person as specified in the second arti- 
cle, or against his property as specified in the third article of 
this act, committed by a slave, shall have an action against 
the master or owner of such slave for the time to recover 
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any damages,” &c. (Cr. & P. art. 9,§ 37.) The petition 
alleges that “the plaintiffs have been injured by the com- 
mission of the crime of arson in the third degree by a slave 
named Green, the said defendant at the time being the mas- 
ter and owner of said slave; that the said slave Green 
did, on, &c., in the county of, &c., wilfully set fire to and 
burn a barn and stables then in the possession and occupancy 
of said plaintiffs, and did thereby consume and destroy the 
same together with the contents thereof, consisting of the 
following property,” which and the value are set out in the 
petition, consisting of hemp, hay, oats and corn. ‘“ The said 
personal property, which was then the property of plaintiff, 
was consumed and destroyed, whereby they were dam- 
aged,” &c. 

The offence of arson in the third degree consists in wil- 
fully setting fire to or burning in the night time any house, 
building, barn, &c., not the subject of arson in the first or 
second degree; (R. C. 1855, p. 571, § 553) and this is the 
offence charged in the petition; it is the burning of the 
barn, and not the contents, which is made arson in the third 
degree. If there were goods or chattels destroyed, the burn- 
ing of these may constitute a different grade of that offence. 

The liability of the master for the act of his servant in 
such cases depends wholly upon the statute, and the sole 
ground of that liability is the commission of an offence as 
specified in the provisions referred to. There is no allega- 
tion that the defendant’s servant wilfully set fire to or burnt 
the property within the barn, and there is no offence charged 
in reference to such property. 

This view is sustained by Stratton v. Harriman, 24 Mo. 
324. The injury there complained of was the loss of a horse 
burnt in a barn and stable by defendant’s servant. But the 
barn was alleged to be the property of a third person, and 
the petition averred that the defendant’s servant did wilfully 
set fire to and burn said barn and stable, and that there was 
in the barn and stable at the time a horse of the plaintiff 
which was consumed, whereby the horse was lost to plaintiff. 
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Judge Ryland, in delivering the opinion, says: “The 
offfence is arson in the third degree; the property against 
which the offence was committed is the barn and stable of 
Licklider, and not the contents of the barn and stable. The 
remedy is given for the damage done to the property offended 
against. Here the plaintiff shows that the property offended 
against is the stable and barn of Licklider. The offence 
set forth as committed by the slave is against the seventh 
section of the third article, and not the eleventh section. 
(R. C. 1845, p. 355.) The defendant’s slave committed 
arson in the third degree and not the fourth.” Judgment 
affirmed. 


Napton, Judge. I do not concur. The case of Stratton 
v. Harriman puts an interpretation on our statute to which 
I can not agree. 


Heatu, Appellant, v. Watson, Respondent. 


1. Keene v. Barnes, 29 Mo. 377, affirmed. 


Appeal from Linn Circuit Court. 


Mullins § Lander, for appellant. 
EwinG, Judge, delivered the opinion of the court. 


The instruction given by the court as to the effect of the 
sheriff’s deed read in evidence is the only question we are 
called upon to notice; and this point is decided in Keene v. 
Barnes, 29 Mo. 385. 

Judgment reversed and the cause remanded; Judge Nap- 
ton concurring. Judge Scott absent. 














JANUARY TERM, 1861. 331 





Meir v. Zelle. 





Mere et al., Plaintiffs in Error, v. ZELLE, Defendant in Erorr. 


1. Where a sheriff’s sale under execution is made by him in the usual way 
and at the usual place, the sale will not be set aside because the sheriff did 
not give special notice to the plaintiffs’ attorney of such sale, unless it 
appears that the sheriff promised to give such special notice and failed so 
to do. 

9. Mere inadequacy of price is not sufficient ground for setting aside such 
sale where it has been conducted fairly and properly in all respects. 


Error to Osage Circuit Court. 


White, for plaintiffs in error. 


I. This sale can not be permitted to stand, it being a well 
settled question that a sale of separate parcels of land alto- 
gether is always sufficient cause for setting it aside; and the 
plaintiff in the execution has a right to make the applica- 
tion. (13 How., N. Y., 555; 7 Mo. 634; Evans v. Ashley, 
8 Mo. 177; Rector v. Hart, 8 Mo. 448; 6 Wend. 522; 13 
Wend. 24, 30; 24 Wend. 143; 9 Paige, 339, 100; 10 Paige, 
243, 487; 3 John. Ch. R. 424.) 

II. The price being grossly inadequate, the defendant in 
error can not complain if the courts that pass upon his rights 
should narrowly scan the proceedings. (23 Mo. 13, 14, 21.) 


Muir & Draffin, for defendant in error. 


I. The court below decided the motion correctly, and no 
act was done by the purchaser to prevent the property from 
selling for a higher price. Public policy indicates that such 
sales ought to be upheld and sustained. Inadequacy of price 
is not a sufficient ground for setting aside a sheriff’s sale of 
real estate. (Hammond v. Scott, 12 Mo. 9.) 


Ewine, Judge, delivered the opinion of the court. 


This was a proceeding by execution creditors to set aside 
the sheriff’s sale of real estate. The causes alleged in the 
motion are, the failure of the sheriff to notify the plaintiffs’ 
attorney of the time or hour of the day at which the sale 
would be made, and gross inadequacy of price. 
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The plaintiff’s council in his brief also makes the point 
that distinct parcels of land were sold together, but the mo- 
tion is entirely silent as to this, and the fact nowhere appears 
in the bill of exceptions proper, nor indeed, any where except 
perhaps inferentially, if at all, in the officer’s return on the 
execution. But however this may be, if the two parcels were 
in fact sold together, for aught that appears it may have been 
done by the request of the defendant in the execution, in 
whice case it was the duty of the officer to sell accordingly, 
(R. C. § 33, p. 744.) The point, however, was not made in 
the motion, nor otherwise brought to the attention of the 
court below, so far as we can see from the transcript. 

It appears from the bill of exceptions that the executions 
in the officer’s hands amounted to something less than five 
hundred dollars, and that the property (consisting of a tract 
of forty acres of land and a town lot,) was worth about five 
hundred and fifty dollars, on which there was an encum- 
brance of two hundred dollars. The price at which it was 
sold by the sheriff was fifty dollars. On the hearing of the 
motion the sheriff stated that he had no knowledge or recol- 
lection that he had been spoken to by the plaintiffs’ attor- 
neys or any one else respecting the sale; that the sale was 
made by him in the usual way and at the usual place before 
the court-house door, about two o’clock in the afternoon; 
that there was but one bid, and after delaying some ten min- 
utes for another bid the property was struck off. The motion 
does not state that the sheriff promised to inform the attor- 
ney when the sale would be made, nor does it appear that 
the attorney was misled by any assurance or intimation from 
the sheriff on the subject; and it is manifestly no part of 
the officer’s duty to seek out or give special notice to the 
parties concerned in such sales to attend them. 

The sale appears to have been conducted fairly and prop- 
erly in all respects, and mere inadequacy of price is no 
ground for setting it aside where this is the case. 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 
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Von Phul v. Penn. 


Von Puvt, Plaintiff in Error, v. Penn, Defendant in Error. 


1. In order to institute proceedings under the statute (R. C. 1855, p. 1241, 
§ 62,) the petitioner should be in actual possession of the premises. The 
object of this proceeding is not for the purpose of settling the title to the 
premises in the first instance, but is only preliminary to an action which the 
defendant or adverse claimant may be ordered to bring for that purpose. 


Error to Pettis Circuit Court. 


Stephens & Vest, for plaintiff in error. 


I. The only question involved in the case is whether a 
party can show such possession as is contemplated in section 
62 by showing title to the land. If actual possession, pedis 
possessio, is necessary, then tracts of land not in the actual 
possession of either claimant would not be embraced in the 
provisions of the section. We contend, on the other hand, 
that this section was intended by the legislature as a substi- 
tute for the old chancery proceeding to “quiet title,’ and 
that when neither party has actual possession. Here, for 
instance, is a party living in St. Louis, having a clear title to 
a tract of land in Pettis county. There is no actual adverse 
possession, but he hears that a party claims the land. Now, 
can not he maintain his suit under the statute, and on the 
trial show possession by showing title? The possession is 
presumed to be with the title, and having shown title to the 
land the possession goes with it, unless actual adverse posses- 
sion is shown. The statute contemplates and requires that 
the plaintiff should establish title in order to maintain his 
suit. He must show both title and possession, but in this 
case the court below would not allow the plaintiff to make 
out his case as he pleased to conduct it, but excluded the 
evidence of title without waiting for anything more. 


Adams, for defendant in error. 


I. The only question in this case was the actual possession 
of the land. Unless the plaintiff could show an actual posses- 
sion, pedis possessio, he had no right to require the defendant 
22—VOL. XXXI. 
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to bring suit to try the title. A suit of that kind must be an 
action of ejectment, and can only be brought against a part 
in the actual possession. (R. C. 1855, p. 690, § 4-8.) 
A suit of ejectment pre-supposes some one in the actual 
possession. If there was no actual possession there would be 
no one to eject. 

II. The title to the land could not be tried in this case. 
It was only a preliminary proceeding to ascertain if the 
defendant ought to bring a suit to try the title. The deeds 
offered by the plaintiff were incompetent upon the question 
before the court for any purpose whatever. If the title was 
in dispute and could be tried here, what would be the neces- 
sity of requiring another suit for that purpose? (R. C. 1855, 
p. 1241, § 62, 63.) 


EwineG, Judge, delivered the opinion of the court. 


This was a proceeding under section 62, article 6, practice 
act, to require the defendant to show cause why he should 
not bring an action to try the title to certain real estate 
claimed by the plaintiff. The plaintiff alleges that he is in 
possession of the land and has a title in fee to the same; 
that defendant makes some claim to the land adverse to the 
plaintiff, and asks that he be summoned to show cause why 
he should not bring suit to try the title thereto. 

The defendant answered denying the possession and title 
of plaintiff, and alleging title in fee in himself, and that since 
1849, he, by his agents and tenants, has had exclusive poses- 
sion of said land adverse to plaintiff and all the world, 
claiming right and title thereto, and still has possession 
thereof. On the trial, the plaintiff offered as evidence a 
sheriff’s deed executed to James L. English and a deed from 
English to him, which at the instance of the defendant were 
excluded; whereupon the plaintiff took a non-suit and moved 
to set the same aside, which being overruled, he filed a bill of 
exceptions and brings the cause here by writ of error. 

It is evident that this proceeding is not one for the pur- 
pose of settling the title to the premises in the first instance, 
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but is only preliminary to an action which the defendant or 
adverse claimant may be ordered to bring for that purpose. 
The prayer of the petition, following the statute, is that the 
adverse claimant may be summoned to show cause why he 
should not bring an action to try their alleged title. If the 
title may be investigated and determined in this way, the 
statute would seem to be without meaning when it provides 
that the adverse claimant may be required to institute a suit 
for this purpose The sixty-third section says if the defendant 
shall appear and disclaim all right and title adverse to the 
petitioner, he shall recover the costs; if he shall claim title, 
he shall by answer show cause why he should not be required 
to bring an action and try such title, and the court shall 
make such judgment or order not respecting the title but 
respecting the bringing and prosecuting of such action as 
may seem equitable and just. (Practice Act, article 6, sec- 
tion 63.) The nature of the proceeding is further evident 
from the action to be taken by the court in case of default 
by the defendant, or his refusal to obey the order of the court 
to bring an action to try the title. 

We are of opinion the petitioner should be in the actual 
possession of the premises, in order to institute this proceed- 
ing; and if he is not, he is not in a position to require the 
adverse claimant to bring on a suit to try the title. If he be 
not in possession and the defendant should be ordered to sue, 
the defendant could not maintain an action of ejectment 
against him; for this action must always be brought against 
the persons in possession of the premises claimed. The deeds 
therefore were rightly excluded as having no bearing upon 
the question of possession, and as the title was not in issue 
they were inadmissible for that purpose. It is contended, 
however, that possession might be shown by showing title, 
inasmuch as possession follows the title. It is true that 
where the title is, there also is constructively the possession ; 
but to say that the deed was admissible to prove possession, 
because it gave title, was virtually to investigate the title and 
to try an issue not invalid in this proceeding, and which 
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could only arise in a future suit which might or might not 
be ordered. 

Judgment affirmed. Judge Scott absent. Judge Napton 
not sitting. 


+e2O0e+- 


Swink ef al., Appellants, v. THompson et al., Respondents. 


1. A. became the purchaser of land at a sheriff’s sale, paid the purchase 
money, but before the deed was executed he died. The deed should be 
made to the heirs of A. 

2. Under the statute which requires the clerk to affix his official seal to all 
process issued by him, and ‘‘if none be provided then his private seal,” (R. 
C. 1855, p. 338, § 21,) the sealing with his private seal need not be done by 
an impression on wax or other tenacious substance. A mere scroll affixed 
to the end of the name is sufficient. 


Appeal from Weston Circuit Court. 
Price § Waddell, for appellants. 


I. The deed was properly executed to the heirs of Edwin 
Swink, deceased, as he died before the execution of said deed, 
and the sheriff could not properly make the deed to any one 
except to Swink’s heirs. The execution under which the 
said lands were sold was atttested by the clerk of Wright 
circuit court, with his private seal thereto attached, there 
being no official seal of said Wright circuit court. The deed 
being admitted by the parties to be the sheriff’s deed, it is 
not material whether the authentication is properly made out 
or not, that only being intended as evidence of the execution 
of the deed, made by the proper officer ; the deed being made 
by the sheriff of Wright county, Missouri, is good between 
the parties without further evidence of execution. 

II. This sealing of writs by private seals is a creature of our 
statute, and it is nowhere fixed by statute what shall consti- 
tute the private seal of the clerk ; but whatever he uses as his 
private seal the law recognizes as such, and this meets the 
demand of the statute. A sheriff’s deed is conclusive against 
the defendant in an execution and all others of the facts 
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recited in the deed, (see 1 R. C. 1855, p. 748, § 56,) and 
when read is sufficient evidence of title to the holder of the 
deed to recover in an action of ejectment, and the courts will 
not make the plaintiffs go behind the deed of the sheriff if it 
is good on its face. 


Knott §- Hough, for respondents. 


I. The statute in force when this deed purports to have 
been made, authorizes the sheriff to make to the purchaser, 
but to no one else, a deed to real estate sold by him under 
execution. (R. C. 1855, p. 259.) This deed, therefore, 
reciting the fact that Edwin Swink became the purchaser, 
and then purporting to convey the land to parties to whom 
he had no authority to convey, shows itself to be a nullity 
upon its face, so of course there was no error in its rejection. 

II. There is no evidence that this deed was acknowledged 
before the circuit court of Wright county. The certificate 
of the clerk, to be evidence of that fact, must be under 
the seal of said court, or if no seal had been provided, 
under his private seal, not a mere scrawl, as appears in this 
ease, but cera impressa. (Gates v. The State, 13 Mo. 11.) 
Nor does it appear upon the deed itself that it had been 
recorded. A mere endorsement upon the back of it “ re- 
corded in book A, p.” is no sufficient certificate, and can 
not be considered evidence of that fact. But independent 
of the insufficiency of the deed, it is contended that from the 
record before them this court can not say the court below, 
erred in refusing to set aside the judgment of non-suit, 
since from every thing appearing of record here, the court 
clearly had no jurisdiction of the subject matter of the 
action. (R. C. 1221, § 2.) 


Ewinc, Judge, delivered the opinion of the court. 


This was an action in the nature of an action of ejectment 
to recover possession of certain real estate in Wright county. 
There was an answer filed, and on the trial the plaintiffs 
offered to read the deed of the sheriff under which they 
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claimed title, which was excluded, and they thereupon took 
a nonsuit and moved to set the same aside, which being over- 
ruled, they bring the cause here by appeal. 

The record shows that the suit was commenced and the 
proceedings had in Webster county. It is true plaintiffs’ 
attorney, in his brief, states that the suit was commenced in 
in Wright and taken by change of venue to Webster, but it 
does not so appear by the record, nor is the fact admitted 
by the defendants’ attorney. The judgment, therefore, for 
want of jurisdiction, must be affirmed. 

One or two points, presented by the bill of exceptions, 
though not necessary to be decided as the case is now pre- 
sented, we deem it not amiss to notice briefly. The sher- 
iff’s deed, under which plaintiffs claim title, was objected 
to because it was made to the heirs of Swink. Swink be- 
came the purchaser at the sheriff’s sale, but before a deed 
was executed he died, he having first paid the purchase 
money, and the plaintiffs, it is conceded, are his only heirs. 
The deed was properly made to the heirs. (Boone vy. 
Moore, 14 Mo. 426.) 

Another objection to admitting the deed in evidence was 
that the clerk affixed to his signature thereto, as well as to 
the writs of fiert facias, under which the land was sold, a 
scrawl, and this, it is maintained, is not a seal. 

To all process issued by a clerk he is required to affix his 
official seal, if he have one, or if none be provided, then his 
private seal. (1 R. C. p. 338.) In this case it is admitted 
there was no seal of office. 

Formerly, in England, wax or some such tenacious sub- 
stance was no doubt much used, but we do not think it was 
indispensable ; and in this country, especially in this state, 
we are confident usage and custom have dispensed with it 
and have sanctioned the use of the scrawl. As to what con- 
stitutes a seal by the common law, there has been some 
diversity of opinion. In the southern and western states 
generally, we believe, a mere scrawl annexed to the name 
has been held a seal; and the question has sometimes been 














JANUARY TERM, 1861. 339 


Swink v. Thompson. 


decided in reference to the common law, and in other cases 
according to local custom or usage. In other states where 
the adjudications have been different and in accordance with 
what the common law rule was supposed to be, wax or some 
such substance has been deemed requisite to constitute a 
seal; and such also was the decision of this court in Gates 
v. The State, 13 Mo. 11. 

Chancellor Kent, in Warren v. Lynch, 5 J. R. 244, in 
holding a scrawl was not a seal, referred to and relied on 
Lord Cooke’s definition, sigillum est cera impressa, quia cera 
sine impressione non est sigillum. He admitted that the law 
had not declared of what precise materials the wax should 
consist ; and that whether it was wafer or any other paste or 
matter sufficiently tenacious to receive an impression, was 
not material. Shepard, in his Touchstone, p. 122, says, if a 
party seal a deed with any seal besides his own, or with a 
stick or any such like thing, which doth make a print, it is 
good, for sealing is cera sigillo impressa. (See also 4 Cruise 
Dig. 27.) From the definition of Lord Coke and the inter- 
pretation generally given it by the courts, wax is merely 
used as a general term to denote any substance capable of 
relieving and retaining an impression, and as any instrument 
may be used for the purpose, the impression upon paper it- 
self, without the use of any other substance, would be suffi- 
cient. (See Relf v. Gist, 4 McCord, 267; Jones v. Long, 1 
Wash. 56; Bohannon v. Hough, Walker, 461.) If the seal, 
stick, or other instrument used, be impressed by the party on 
the plain parchment or paper with intent to seal it, it is 
clearly sufficient. (1 Sug. Powers, 161, 301.) In McQueen 
v. Inhabitants of St. Paul Court Garden, 53 Eng. C. L. R. 
231, an impression made in ink with a wooden block in the 
usual place of a seal, was held a sufficient sealing. An im- 
pression on parchment or paper with intent to make a seal is 
sufficient. (Trotter’s heirs v. Rose, 3 McLean, 335.) In 
Whitby v. Davis, 1 Swan, 334, it is said that since wax, by 
which an actual seal was made, has gone out of use, the 
courts of nearly all the states have regarded the scrawl as a 






































340 JEFFERSON CITY. 


ne 7 san v. Hogen. 
substitute for the seal. (See also United States v. Coffin, 
Bee, 140; 13 How. U. 8. 473-4; 5 Cal. 221; ib. 315.) 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 


—_— oS ———— 


Tue State, Defendant in Error, v. Hocan, Plaintiff in Error, 


1. An indictment under the statute (R. C. 1855, p. 686, § 58) should desig- 
nate the particular highway on which the offence was committed. 


Error to Cole Circuit Court. 
White, for plaintiff in error. 


Knott, (attorney general,) for the State. 
EwInc, Judge, delivered the opinion of the court. 


This was an indictment under section fifty-eight, article 
eight, of crimes and punishments, which says that “ every 
person who shall shoot at a mark along or across a public 
highway shall be adjudged guilty of a misdemeanor, and 
shall on conviction be fined the sum of five dollars.” 

The indictment charges the offence in general terms with- 
out designating any particular highway in the county ; and 
for this omission we are of opinion the indictment is defec- 
tive. One of the objects for which particularity in setting 
out the offence is required, being that the conviction or ac- 
quittal of the defendant may enure to his subsequent protec- 
tion, should he be again questioned on the same grounds; 
the offence should be defined with such certainty and by the 
specification of such circumstances as will enable him, in 
that event, to plead a previous conviction or acquittal of the 
same offence. 

Where generic terms are included in the definition of an 
offence, as they necessarily must be, it is not sufficient that 
the offence should be charged in the indictment in the same 
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generic terms, as in the definition particulars should be sta- 
ted, and the indictment in omitting to designate the high- 
way across which the shooting occurred, is defective. 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 
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CHoaTE, Defendant in Error, v. Nosue e¢ al., Plaintiffs in 
Error. 


1. A notice under section 39 of the attachment act (R. C. 1855, p. 250,) is not 
a prerequisite to the maintenance of an action by an officer under section 
41 of that act. Section 39 is merely directory. 


Error from Newton Circuit Conrt. 


Edwards & Ewing, for plaintiffs in error. 


I. The court below erred in overruling the demurrer of 
the plaintiffs in error, because the defendant in error failed 
to comply with the law. When a receiver is appointed he is 
required to give either written or printed notice to the debt- 
ors of the defendant. (R. C. 1855, p. 250,§ 39.) And when 
no receiver is appointed, the attaching officer shall have all 
the power and perform all the duties of a receiver under this 
act. (R. C. 1855, p. 250, § 41.) 


Ryland & Son, for defendant in error. 


I. The court below properly overruled the defendant’s 
demurrer, because this action is expressly authorized by the 
statute law of our state concerning “attachments.” CR. C. 
1855, p. 299, § 87-41.) The notice required by the thirty- 
ninth section to be given by the receiver or by the sheriff is 
not a prerequisite to such receiver or sheriff’s right to sue, 
but is required only to fix the liability upon the persons 
indebted from the time of such notice given, in order that 
such debtors may not pay their debts to other persons than 
such receiver for such sheriff. 
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Napton, Judge, delivered the opinion of the court. 


This is a proceeding by the sheriff under the forty-first 
section of the attachment law. The action is on a note given 
by the defendants to one Roberts, and attached by certain 
creditors of Roberts. There was a demurrer to the petition, 
because the plaintiff doos not allege that he had given any 
notice, written or printed, to the defendants, as required by 
the thirty-ninth section. The demurrer was overruled, and, 
we think, rightly. The object of that section is to prevent 
the debtor from paying over his indebtedness to the attached 
creditor, and if he does so, without notice or without know- 
ledge of the attachment, he is protected. But this is a matter 
of defence and not a ground for demurrer. The thirty-ninth 
section of the act is directory, and if the debtor has not in 
fact paid any portion of the note sued on to the payee, the 
notice could be of no use to him. It is not a prerequisite 
to the maintenance of the action. 

Judgment affirmed; Judge Ewing concurs. Judge Scott 
absent. 


—-+@8@e@r-- - 


Tue Srate, Appellant, v. Hocan, Respondent. 


1. Where the words endorsed on an indictment “a true bill ——, foreman of 
the jury” are printed, and the name of the foreman was appended to the 
words descriptive of his office, instead of preceding them, the indictment 
should not be quashed. 

2. Nor is it sufficient cause for quashing an indictment that the record does 
not show that the bill was filed, nor on what day it was filed. 


Appeal from Taney Circuit Court. 
Knott, (attorney general,) for the State. 
NaptTon, Judge, delivered the opinion of the court. 


There was a motion to quash this indictment because in 
the endorsement on it the words “a true bill: ——, fore- 
man of the jury,” were printed, and the name of the fore- 
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man of the grand jury, instead of preceding the words de- 
scriptive of his office, was appended to them. There was 
also an objection that the record did not show that the bill 
was filed, or on what day it was filed. The motion to quash 
quash was overruled and the judgment of the circuit court 
is affirmed. Judge Ewing concurs. Judge Scott absent. 


—_—++1200e+—— 


THE State, Plaintiff in Error, v. Batson, Defendant in 
Error. 


1. In an indictment, under the statute which says that “every person who 
shall wilfully and maliciously break, destroy or injure,” &c., the property of 
another (R. C. 1855, p. 584, § 60,) the offence is well described as a break- 
ing alone, or as destroying, or as injuring, as either act is to commit an 
offence, and one or all these things may be charged, according to the cir- 
cumstances of the case. 

2. Under that statute no negative averment is necessary. 


Error to Greene Cireuit Court. 


Knott, (attorney general,) for the State. 


I. The indictment is sufficient under the statute. (R. C. 
1855, p. 384, § 60.) It avers that the defendant wilfully and 
maliciously broke and injured the door of a dwelling house, 
specifying to whom the same belonged, and the time and 
place the offence was committed, which is all the description 
of the offence necessary under the law. 


Ewinc, Judge, delivered the opinion of the court. 


The defendant was indicted and convicted for malicious 
injury to property under section 60, art. 3d, act concerning 
crimes and their punishments, and his fine assessed at five 
dollars. A motion in arrest of judgment being sustained, the 
State brings the case here by writ of error. 

The indictment contains three counts, the first of which 
charges that the defendant, on, &c., at, &c., with force and 
arms did then and there unlawfully, wilfully and maliciously 





344 JEFFERSON CITY. 





State v. Batson. 
break and injure the door of a dwelling house, the same being 
then and there the property of one Samuel W. Helton, con- 
trary, &c. The second charges an unlawful, wilful and mali- 
cious breaking with force and arms of the windows of a certain 
dwelling house, the same being then and there the property 
of one Samuel W. Helton, contrary, &c. The third count is 
that the defendant, on, &c., at, &c., with force and arms, did 
then and there unlawfully, wilfully and maliciously destroy 
a certain fence and enclosure, the same being then and there 
the property of one Samuel W. Helton, concluding as above, 

The statute on which this indictment is framed declares 
that every person who shall wilfully and maliciously break, 
destroy, or injure the door or window of any dwelling house, 
shop, store, or other house or building, or sever therefrom, 
or from any gate, fence or enclosure, or any part thereof, or 
any material of which it is formed; or sever from the free- 
hold any produce thereof or anything attached thereto; or 
pull down, injure or destroy any gate, post, railing or fence, 
or any part thereof, &c., shall, upon conviction, be adjudged 
guilty of a misdemeanor. 

We cannot see wherein this indictment is defective. It 
follows the language of the statute, and states'every fact and 
circumstance descriptive of the offence as therein defined. 
The terms “break, injure or destroy”? being used disjunc- 
tively in the statute, the offence is well described by charging 
it to have been committed as in the second count by a 
breaking alone, or as in the first by both a breaking and 
injuring. It is an offence to wilfully and maliciously break, 
destroy or injure; to do either act is to commit an offence, 
and one or all these things may be charged in an indictment 
according to the circumstances of the case. For like reasons 
the third count is good under the third clause of the section 
above quoted. 

No negative averment was necessary, there being no excep- 
tions in the section under which the indictment was framed 
that should have been negatived; and if there were excep- 
tions elsewhere, in other provisions of the statute, the pleader 
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was not required to notice them. The qualification in the 
last clause of the section evidently has no reference to the 
injuries charged in this indictment, but only relates to tres- 
pass in cutting and removing timber or trees from anothers 
land. 

Judgment reversed and the cause remanded. The other 
Judges concur. 


——_+12s00+——_ 


Tue City or St. Josep, Appellant, v. O’Donocuur, Respon- 
dent. 


1. As to the constitutional validity of the act authorizing the City of St. 
Joseph to improve streets at the expense of adjoining property owners. 
(Sess. Acts, 1856-7, p. 249.) 


‘Appeal from Buchanan Court of Common Pleas. 


Hall, for appellant. 


Loan, for respondent. 
NaPpTon, Judge, delivered the opinion of the court. 


This case involves the same question which was determined 
by this court in the case of the City of St. Joseph v. Antho- 
ny, 30 Mo. p. 537, and in the case of the Inhabitants of Pal- 
myra v. Morton, 25 Mo. 593, and the decisions rest upon the 
same principle recognized by this court in the case of the 
Egyptian Levee Co. v. Hardin, 27 Mo. 495. 

From the number of cases of this character coming up 
from the court of common pleas of Buchanan county, as well 
as from the nature of the arguments urged in support of the 
unconstitutionality of the act of the legislature of November 
21, 1857, giving the corporation of the City of St. Joseph 
power to macadamize the streets of that city, it may be con- 
jectured that the corporate authorities of that place have 
exercised the authority entrusted to them in a manner and to 
an extent which has occasioned hardships and perhaps injus- 
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tice. Improvements have been pushed beyond the demands 
of the citizens and beyond their abilities, and streets have 
been paved at an expense disproportioned to the value of the 
adjacent lots. The mistake is in supposing that the judicial 
department of the state has the power to remedy or remove 
these grievances. The evil, if any, arises from unguarded 
legislation, entrusting to a corporation, without proper re- 
strictions, powers which are liable to great abuse. When 
such laws are carefully restricted, so as to prevent extrava- 
gant improvements, by requiring the consent of the per- 
sons interested, such complaints are avoided ; but when im- 
provements are forced upon the outskirts of a city, and 
streets are paved at a heavy expense, with lots on either 
side, destitute of houses, disastrous results must be expect- 
ed, especially when a sudden change of times gives a check 
to speculation. 

But how are the courts to remedy these evils? They 
have no guide but the enactments of the legislature ; they 
have nothing to do with the expediency or policy of such 
legislation. If the constitution has been violated, they can 
interpose; but there is no provision of the constitution re- 
stricting these local assessments, no provision which guards 
against combinations between property holders at the centre 
of business and voters without property scattered through- 
out the city, to improve outside lot holders out of their es- 
tates. It may be that the law itself has been abused ; that 
it has been perverted from its true meaning, and if this be 
so, the courts may afford a remedy. It may be that the tax 
levied exceeds the value of the lot proposed to be benefitted, 
and that such assessments are not within the purview of the 
power granted to the corporation. But no such point is pre- 
sented by this case. The plaintiff offered in evidence the act 
of the legislature, the court excluded it as unconstitutional, 
and there the case ended. The mere possibility of abuse 
does not make a law unconstitutional, and if the case was one 
not within the true and proper meaning of the law, the facts 
should have appeared; but in this case the law is declared 
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invalid on its face. No facts appear, and the hardships and 
injustice, of which we are told in the brief, are altogether 
hypothetical, and may be, for aught we know, wholly imag- 


inary. Judgment reversed and case remanded. The other 
judges concur. 


—_+26or———- 


PowELL, Respondent, v. Tue City or St. Josepn ef al., 
Appellants. 


1. Under the statute (Acts 1856-7, p. 249,) which authorizes the City of St. 
Joseph to assess the cost of macadamizing, paving and repairing streets to 
the owners of adjoining property in proportion to their front on said streets, 
the cost of paving, &c., of the crossings should be assessed to the property 
owners of the adjoining blocks in proportion to their front, in such manner 
as the city ordinances require. 


Appeal from Buchanan Court of Common Pleas. 
Hall, for appellants. 


I. The plaintiff contends that if the provision of the city 
charter is constitutional, that it does not authorize the city 
to charge the cost of macadamizing the street crossings to 
property which does not adjoin such crossings. The argu- 
ment is that the city is only authorized to charge the cost of 
macadamizing the streets to the property adjoining the im- 
provement. This is a misconstruction of the law. The 
charter says that the macadamizing done on any street shall 
be charged to the adjoining property in proportion to its 
front; that is, such work is to be paid by the property ad- 
joining the street and in proportion to its front on the street. 
When macadamizing is done in front of a lot, the spirit and 
letter of the law will be preserved by charging the cost of 
the work to lots fronting the improvement. But where the 
macadamizing is not in front of any property, the city may 
charge the cost of it to all the property in the street in pro- 
portion to its front to the adjoining blocks in proportion to 
their front, or to the adjoining quarter blocks in proportion 
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to their front in such manner as the ordinances of the city 
may direct. A single case will illustrate the incorrectness 
of plaintiff’s position. The defendants insist that the follow- 
ing authorities sustain their views: City of St. Joseph vy. 
Anthony, 30 Mo. 537; Inhabitants of Palmyra v. Morton, 25 
Mo. 594; Egyptian Levee Co. v. Hardin, 27 Mo. 495; Gar- 
nett v. City of St. Louis, 25 Mo. 505; Lockwood v. City of 
St. Louis, 24 Mo. 20; Sharp v. Speir, 4 Hill, 81; The Peo- 
ple v. Mayor of Brooklyn, 4 Comstock, 433; Gilkerson y, 
Frederick Justices, 13 Grat. 578; Washington v. State, 13 
Ark. 761. 


Napton, Judge, delivered the opinion of the court. 


This suit presents the same question raised in the case of 
City of St. Joseph v. O’Donoghue in a different mode. This 
was a petition to enjoin the marshal of the city from selling 
certain lots, by virtue of the act of the legislature of Novem- 
ber 21, 1857, authorizing the City of St. Joseph to macadam- 
ize the streets of said city, and certain ordinances passed 
by the corporation to carry out the process granted by said 
act. The question of the constitutionality of this law is 
brought up by a motion in arrest of judgment. 

We make no comments upon the form in which the ques- 
tion is raised, as it is agreed that the only object was to bring 
up the question. 

The right of the city, under the act and its ordinances, to 
apportion the cost of macadamizing the street crossings, as 
well as of such parts of the streets as were in front of lots, 
among the lot holders in proportion to their front feet, has 
been discussed, but is really not presented by the record. 
We do not perceive, however, that any different conclusion 
could be reached, if the facts, as we understand them, had 
been presented by the record. It is not to be supposed that 
the legislature intended to authorize the streets in front of 
buildings or building lots to be paved, and that portion of 
them which intersected each other to be left unpaved. As 
the intention was doubtless to have a continuous pavement, 
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we can not see that the distribution of the expense of paving 
the crossings was to be upon any other plan than the one 
adopted for the expense of paving the streets generally, al- 
though the crossings were not literally in front of any lots. 

Judgment reversed and case remanded. The other judges 
concur. 


— +8808, —- 


How, Plaintiff in Error, v. Dorscuemmer, Defendant in Error. 


1. A confession of judgment which sets out a promissory note as the consid- 
eration, is subject to be set aside by other judgment creditors of the judg- 
ment debtor; but such a confession of judgment is valid as between the 
parties thereto. 


Error to Greene Court of Common Pleas. 


Richardson & Waddill, for plaintiff in error. 


I. The court below ought to have set aside the judgment 
because the statement did not set out concisely the facts out 
of which the debt arose, on which the note was given, and 
because the statement as to the account is insufficient, giving 
no particulars nor items, and is a mere evasion of the statute 
under which it was made. (R. C. 1855, p. 1282, § 22.) A 
statement that the account is for “ goods and merchandise,”’ 
and that the debt is “ by note dated January 11, 1859, for the 
sum of two hundred and six dollars and twenty-five cents, 
payable four months after date,” is insufficient. (Bryan v. 
Miller, 28 Mo. 32.) To justify a judgment by confession, 
the defendant must set out under oath a “particular and 
specific statement of the facts out of which the indebtedness 
arose.” (Dunham v. Waterman, 17 N. Y. 9.) 


Parsons, for defendant in error. 


I. One member of a firm can bind all his copartners in 
the firm. (3 Kent Com., side pages, 41, 44.) Judgment 
confessed by Brown was conclusive except as to partners. 
(Bouvier on Part. § 8.) Confession of the judgment was 
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made in accordance with the meaning of the statute, by the 
note and account being filed with the written statement and 
attached to the confession of judgment. (R. C. 1855, p. 
1282, § 22.) 

II. Plaintiff in error, as a judgment creditor of Brown, 
could suffer no injury by a judgment against the firm of 
Brown & Warren unless it had been made to appear that the 
firm aforesaid was insolvent and that the judgment against 
said firm would have operated on the effects of the said 
Brown individually ; debts of a firm must be paid before 
division. (8 Kent Com., side pages, § 64, 65.) 

III. When a judgment by confession is rendered, upon a 
verified statement, defective in that it did not sufficiently set 
forth facts out of which the liability grew, it is not a nullity 
and its validity can not be questioned collaterally. (26 
Mo. 280.) 


NaptTon, Judge, delivered the opinion of the court. 


A confession of judgment, upon a statement which merely 
sets out a promissory note as the consideration of the indebt- 
edness, is subject to be set aside at the instance of other 
judgment creditors of the judgment debtor. But the judg- 
ment confessed is not a nullity; it is good and valid between 
the parties, and the party applying to have it vacated must 
show that his rights are affected by letting it stand. (Bryan 
v. Miller, 28 Mo. 82; Gilman v. Hovey & Buchanan, 26 
Mo. 288.) 

The confession of judgment in this case was made by a 
partnership firm, Brown & Warren. The application to set 
it aside is made by a judgment creditor of Brown, one of 
the partners. The partnership property is liable to the part- 
nership debts, and until the partnership debts are paid an 
individual indebtedness of one of the partners can not be 
made out of the partnership effects. It does not appear 
from any testimony in this case, that the judgment creditor 
of Brown could be at all injured or in any way affected by 
Dorscheimer’s judgment against the partners, Brown & War- 











JANUARY TERM, 1861. 351 


Wyatt v. Woods. 





ren. If it can be satisfied out of the partnership effects of 
Brown & Warren, without the necessity of touching any 
individual property of Brown, the judgment creditor of 
Brown has no interest in it, one way or the other; for he 
could not touch the partnership effects until the partnership 
debts were paid. So if Brown has no property beyond the 
partnership property, a judgment creditor of him alone could 
have no interest in defeating the priority of a partnership 
claim or judgment against him and his partner. If, how- 
ever, it appeared that the partnership claim would exhaust 
the partnership effects, and that the individual partner 
against whom there was a separate individual judgment had 
property outside of the partnership, the judgment creditor 
of the partner might call upon the court to postpone the 
judgment creditor of the firm after he had exhausted the 
partnership effects. But no such case was made out in the 
application submitted to the court below, and the judgment 
is therefore affirmed. 
Judge Ewing concurs. Judge Scott absent. 


——__+e0e+—_ 


Wyatt, Executor oF GaLLoway, Respondent, v. Woops 
et al., Appellants. 


1. The disbursements made by a guardian out of the estate are to be ascer- 
tained by the court, and if in rendering his account a balance should appear 
in his favor, by reason of moneys voluntarily expended, exceeding in 
amount the ward’s estate, such settlement can not have the effect of a judg- 
ment against the ward ; nor would such settlement be any evidence of in- 
debtedness. 


Appeal from Weston Court of Common Pleas. 


Merryman, for appellants. 


I. Annual settlements are not such judgments as will au- 
thorize a suit in favor of the guardian against the ward, for 
the reason that the law requires the guardian to make an an- 
nual and to make a final settlement ; and before he can make 
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final settlement, he must give notice in some newspaper of his 
intention. Then the settlement becomes final and the ward 
is brought before the court to defend it. Annual settlements 
are like interlocutory decrees, but are made final by the ren- 
dition of a final judgment; and in order that the guardian 
may make a final settlement, he must comply with the law 
on his part, give notice and bring the ward before the court. 
His guardianship is still in the probate court, and the liabi- 
lity of the guardian is not released until he makes a final 
settlement ; and the guardian and his settlements belong to 
that court. Guardians are also governed by the same laws 
that administrators are. (R. C. 1855, p. 828, § 31; 162, 
§ 9, 16,17; 161, § 11,12; 535, § 15.) Administrators are 
not bound by a settlement made when they are not before 
the court. (Caldwell v. Lockridge, 9 Mo. 503; Anderson 
v. Anderson, 23 Mo. 379.) A judgment rendered against a 
party not before the court is void. (Sallee v. Hays, 3 Mo. 
84; Webb v. Gamer, 4 Mo. 12.) In the case of Boyd, 
Exec’r, v. Kaufman, 1 Munf. 45-6, the court decided that 
the settlement of an executor’s account without notice to 
him is void. In Cunningham v. Pool, 9 Ala., the court say 
that the annual settlement without notice is not complete till 
a final settlement is made. 


Burnes, Wolf & Burnes, for respondent. 


I. The settlement sued upon is equivalent to a judgment 
of a court of competent jurisdiction and is conclusive be- 
tween the parties interested at law. It can only be reached 
by a direct attack in equity. (State, to use, &c., v. Row- 
land, 23 Mo. 97; Oldham et al. v. Trimble, 15 Mo. 225; 
Jones v. Brinker, 20 Mo. 87.) 

II. This settlement of the guardian was left by the appel- 
lants upon the records of the probate court unimpeached for 
several years, and has never yet been attacked as fraudulent 
or false, although the ward is of full age. When sued upon 
it, the appellants even then fail and refuse to charge that it is 
false or fraudulent, relying alone upon a technical want of 
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notice and the statute of limitations. In such a case, it is 
submitted that the settlement is conclusive between the par- 
ties interested. 

III. The statute of limitations does not apply. So long as 
the relation of guardian and ward existed between the par- 
ties, the very duties to be performed by the guardian prohibit 
him from such a plea, and a@ fortiori his ward. (Keeton’s 
Heirs v. Keeton’s Adm’r, 20 Mo. 539.) 


EwineG, Judge, delivered the opinion of the court. 


This was an action by the executor of the last will of Gal- 
loway, who was guardian of the defendant, Mary Woods, 
formerly Dale, to recover a sum of money alleged to be due 
upon a settlement by the testator, Galloway, as guardian of 
said Mary. The answer denied the indebtedness, avers that 
there was no final settlement of the guardianship and no 
settlement of which any notice was given, and sets up the 
statute of limitations. On the trial the plaintiff read in 
evidence, against defendant’s objections, a transcript of a 
settlement in the probate court. This purports to be the 
first and second annual settlements of the guardian. The 
guardian was appointed in April, 1851, and the settlements 
referred to were made in June, 1852 and 1853, respectively. 
On the last settlement, there appears a balance of $113.87 in 
favor of the guardian. 

We can not see how this action can be maintained, whether 
the settlement be viewed as a final settlement or not. It is 
the duty of the guardian to file an inventory of the estate 
and effects of the ward, and to make annual settlements of 
his accounts with the probate court. The court, in ordering 
the education of minors, is to be governed by their means 
and the appropriations for this purpose are to be regulated 
accordingly out of the personal estate, if sufficient ; if not, 
then by a sale of real estate, if any. When there is no estate 
sufficient for their maintenance and education, they are lia- 
ble to be bound as apprentices. The general duty therefore 
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of the guardian is to account for the administration of the 
funds, &c., that come into his hands; and this being done, 
he is entitled to his discharge. The disbursements made by 
the guardian out of the estate are to be ascertained by the 
court, and if, in rendering his account of receipts and pay- 
ments, a balance should appear in his favor, by reason of 
moneys which he may have voluntarily expended, exceeding 
in amount the ward’s estate, such a settlement can not have 
the effect of a judgment against the ward, nor would it be, 
we apprehend, any evidence of indebtedness for the purposes 
of an action like this. If, prior to the expenditures, the court 
had been asked for appropriations for the ward’s education 
(for which it appears a considerable proportion of the expen- 
ditures were made), such appropriation could not properly 
have exceeded the means or property in the hands of the 
guardian, nor could the court with more propriety, after- 
wards, give judgment in his favor for such excess or balance, 
and against the ward. ‘These settlements are made while 
the ward is a minor, and all notice, even of a final settlement, 
is now dispensed with. (Acts, 1856-7, p. 68.) The guar- 
dian is to account with the court; he can not cite the ward 
to a settlement, and the court is to protect the rights of the 
ward in requiring a proper administration of the funds, &c.; 
the rights of the guardian, whatever they may be, for moneys 
expended for the use of the ward, are to be enforced in 
another proceeding. 

By the act creating the probate court, and other statutes 
governing it in the settlement of guardian’s accounts, much 
of the jurisdiction, formerly vested in chancery over persons 
and estates of minors, is conferred on that court ; but we are 
not aware of any statutory provision which would authorize 
it in the settlement of the accounts of a guardian to render 
a judgment or decree whereby the ward would become per- 
sonally liable to the guardian, or that would give such effect 
to a settlement, showing a balance against the ward. There 
may be a moral obligation on the part of the ward to reim- 
burse the expenditures made for his benefit, but without an 
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express promise to pay, it is not seen how it could be enforced 
in a personal suit. (Duval v. Chandron, 10 Ala. 393 ; Rich- 
ard’s case, 6 Serg. & R. 465.) 

Judgment reversed and the cause remanded; Judge Nap- 
ton concurring. Judge Scott absent. 


Crort, Defendant in Error, v. Botton, Plaintiff in Error. 


1. C. was the daughter of L., and on the death of L.a partition of his real 
estate was applied for by his heirs, and upon report of commissioners it 
was ordered to be sold, ten per cent. to be paid in cash and the purchaser 
to have a credit on the balance of six and twelve months, giving note and 
security. C. and her husband were parties to the partition proceeding, and 
in the judgment it was declared that they were entitled to one-sixth the 
realestate. Afterwards, and before the notes taken became due, the sheriff 
accepted orders from the husband of C. for the amount due his wife, and 
before the notes were due and before the sheriff paid any money on the 
orders, the husband died, and the wife, C., notified the sheriff not to pay 
over. J/eld, that as to the ten per cent. collected and in the hands of the 
sheriff, the assignment of the husband would be valid and extinguishes the 
wife’s right of survivorship ; but that the notes could not be converted into 
money or be reduced to possession, either by the husband or his assignees 
before they became due, and as the husband died before they were due, the 
wife would take by survivorship. 


Error to Cole Circuit Court. 


Parsons, for plaintiff in error. 


I. The conversion of the land into money and promissory 
notes, payable to the sheriff for the benefit of the husband, 
or the husband and wife, were choses in action which he 
might sell or assign for a valuable consideration. (Webb’s 
Appeal, 21 Penn. 249.) It seems generally admitted in the 
United States that a transfer for value, or release of a chose 
in which the wife has a present interest, will bar her survi- 
vorship. (Hill on Trustees, 2d Amer. Ed. 598, note 1, and 
authorities there cited.) The sale and assignments by Daniel 
H. Croft of the interests of himself and wife in said notes, 
were for a valuable consideration, to-wit, in the payment for 
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a negro and other debts by him contracted. (9 N. H. 301 ; 
3 How., Miss., 8394; 5 Iredell’s Eq. Rep. 111.) 


Lay & Gardenhire, for defendant in error. 


I. When land is sold for the purpose of partition, the 
share of the proceeds belonging to a femme covert will be 
treated as land, and can not be paid to her husband, except 
by her assent, upon a private examination. There was there- 
fore no error in the judgment of the court below upon the 
motion. (1 Dev. Ch. 118; 2 Hill Ch. 644; 2 Paige Ch. 
316; 1 Clark, 538; 1 Edward’s Ch. R. 572.) 

II. The wife was entitled to her distributive share by sur- 
vivorship, even if not treated as land after its conversion 
into money. 

III. The recital in the order of sale, declaring the inter- 
ests of the parties, was no part of the order, and the sheriff 
had no right to observe it to the injury of the wife. The 
court ascertained and declared the interests of the parties in 
the judgment of partition. (2 R. C. 1855, p. 1112, § 14.) 
The sheriff was bound by the judgment, and not by the idle 
and unauthorized recital of the clerk. The order of sale 
required by law was simply that the sheriff should sell the 
premises to the highest bidder. (R. C. 1855, § 28.) A suit 
by husband and wife is the husband’s only, the wife being 
joined for conformity, and bound only so far as in justice she 
ought to be bound. It is the duty of the court, ex officio, to 
protect her from any injurious effects arising from the mis- 
conduct of the case; (4 Wend. 397-403 ;) and this will be 
done, although there has been an assignment for a valuable 
consideration to a stranger, the assignee standing in no bet- 
ter condition than her husband. (4 Gill. & I. 282; 2 U.S. 
Dig. Eq. 13, § 27; 2 P. Wms. 451; 2 Verm. 197 ; anony- 
mous, 8 Ves. 164.) 


NaPton, Judge, delivered the opinion of the court. 


The question in this case is whether an assignment for 
value by the husband of his wife’s chose in action, will, 
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under the circumstances, cut off the wife’s right by survi- 
vorship. 

Mrs. Croft was the daughter of Charles Lowe, and upon 
the death of said Lowe, a partition of his real estate was 
applied for by his heirs, and upon a report of its impractica- 
bility by the commissioners, it was ordered to be sold upon 
the following terms: Ten per cent. of the purchase money 
was to be paid down, and the purchasers to have a credit of 
six and twelve months for the balance, giving bond and secu- 
rity. The order proceeded in these words: *‘ The sheriff is 
directed, when the purchase money for the real estate is paid 
into his hands, to pay it over to the parties aforesaid, accord- 
ing to their respective interests, to wit: that Samuel O. Rice 
and Jane his wife, Abram B. Lowe, David B. Lowe, and 
Daniel Croft, are each entitled to one-sixth part of said real 
estate,’ &c. Daniel H. Croft and his wife Susan C. were 
both parties to the proceedings, and in the judgment for par- 
tition, it was declared that Susan C. Croft and her husband 
were entitled to one-sixth part of said real estate. 

The land was sold for $4,525.25, ten per cent. of which 
was paid, and for the remainder notes were taken payable in 
six and twelve months. Afterwards, and before the notes 
taken as above stated became due, the sheriff accepted orders 
from said Daniel Croft for the amount due his wife, as her 
share of the proceeds of the sale, and before the said notes 
were due and before the sheriff paid any money on said 
orders, Croft, the husband, died, and the wife notified him 
not to pay over. 

At the term when the motion of Mrs. Croft came up for 
hearing, the court had the following addition made to the 
record of the order of sale: ‘It appearing that the name of 
the said Susan Croft was omitted in the order of sale by 
mistake, the court, at her instance, directed the clerk to 
insert her name in said order of sale.”” The application of 
Mrs. Croft prevailed, and the court ordered the sheriff to pay 
over to her so much as he had collected from the proceeds of 
the partition sale as her interest amounted to. 
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The change in the terms of the order made at a subse- 
quent term we do not consider a material one, and it is not 
therefore important to enquire into the power of the court 
to make it. Undoubtedly, the responsibility of the sheriff 
could not be affected by any substantial change in the terms 
of the order, made after he had acted in conformity with its 
original requisitions. If the officer complies with the orders 
of the court, he, at all events, is protected. 

Nor do we consider it material to enquire whether we 
should adopt the practice which prevails in many of the 
States, of requiring the wife’s consent upon a privy exami- 
nation, before a court is authorized to order the proceeds 
of her land to be paid over to her husband. That would 
only involve a question as to the propriety of the original 
order, which, whether right or wrong, the sheriff was bound 
to obey. 

In a partition sale, where the interests of married women 
are sold, the court would undoubtedly, upon a suitable sug- 
gestion, see that the share of the wife was properly protected. 
This, we think, ought to be done even in the distribution of 
personal property coming to the wife ; and in cases of parti- 
tion of real estate it would be altogether proper, although 
not absolutely necessary under our statute, to order a privy 
examination of the wife before allowing the proceeds of the 
partition sales to go to the husband, or, in certain circum- 
stances, to put them in the hands of trustees. 

Here the order was to pay the proceeds, when received, to 
the husband, or to the husband and wife. The order literally 
directed the payment to the “ parties aforesaid,” according 
to their respective interests, and the party concerned in this 
proceeding consisted of both husband and wife. But we do 
not consider it material how the order be construed ; for 
where a court orders money to be paid over to husband and 
wife, and nothing further is specified, we suppose the hus- 
band’s receipt would be a protection to the officer. The 
addition of the wife’s name to it could give it no additional 
strength or value. 
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But the money was not directed to be paid over, of course, 
until the notes were due; and before they fell due, Croft, the 
husband, died, after having given orders on the sheriff for 
his wife’s share. Before the notes became due the sheriff 
was notified of the death of the husband and of the claim of 
the wife. 

The only question, we see, arising on the facts as they are 
preserved, is then, whether the husband’s assignment or 
orders constituted such a reduction into possession as would 
cut off the wife’s survivorship. 

The case of Wood v. Simmons, (20 Mo. 363,) was one 
where the chose in action assigned was incapable of being 
reduced to immediate possession, either by the husband or 
his assignee. It was a conveyance of an interest of the wife 
in her mother’s dower property, during the life of her mother, 
and the husband died (or the marriage was dissolved) be- 
fore the mother died. The court held the purchaser for 
value could occupy no better position than the husband, 
and as the husband did not outlive the mother, before the 
title of the assignee vested or could be reduced into posses- 
sion, the wife would take as survivor. The case was precisely 
like that of Jackson v. Purden, (1 Russ. Ch. R. 1,) a lead- 
ing English case on this subject. 

In this case of Jackson v. Purden, Sir Th. Plummer takes 
the following position: “In the chattels personal of the wife 
in possession, the husband acquires an absolute interest by 
the marriage whether he disposes of them or not. In the 
choses in action immediately recoverable his assignment may 
be considered as a constructive reduction into possession, 
because that immediately follows, and the property is changed 
and the wife’s right divested ; as, after a judgment recovered 
by the husband and wife, or a decree for the payment of the 
money to him.” 

In Homer v. Morton, (8 Russ. 65,) Lord Lyndhurst said : 
“At law the choses in action of the wife belong to the hus- 
band, if he reduces them into possession; if he does not 
reduce them into and dies before his wife, they survive to 
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her. Where the husband assigns the chose in action of his 
wife, one would suppose, on the first impression, that the 
assignee could not be in a better situation than the assignor; 
and that he, too, must take some steps to reduce the subject 
into possession in order to make his title good against the 
wife surviving. But equity considers the assignment by the 
husband as amounting to an agreement that he will reduce 
the property into possession ; it likewise considers what a 
party agrees to do as actually done; and therefore where the 
husband has the power of reducing the property into posses- 
sion, his assignment of the chose in action of the wife will be 
regarded as a reduction of it into possession. On the other 
hand, I should also infer, that where the husband has not 
the power of reducing the chose in action into possession, 
his assignment does not transfer the property, till, by subse- 
quent events, he comes into the situation of being able to 
reduce the property into possession; and then his previous 
assignment will operate on his actual situation and the pro- 
perty will be transferred.” 

Lord Lyndhurst concludes: “That the husband has no 
power to give effect to a conveyance of property of this 
description, (choses in action,) unless circumstances so turn 
out as to have put him in a situation which enabled him to 
have reduced the chose in action into possession. If, at the 
time of the assignment, he is in a condition to reduce the 
chose in action into possession, the assignment operates 
immediately ; if he is afterwards in a condition to reduce the 
thing into possession, the assignment will then have full 
effect ; but if he dies before the event happens on which the 
chose in action may be reduced into possession, the assign- 
ment becomes altogether inoperative.” 

In this case, we have a sale of land, on a credit of six and 
twelve months, and a direction to the officer who is to con- 
duct it, to pay over the proceeds to the husband, or to the 
husband and wife, when they shall become due and payable 
under the terms of the sale. The husband assigns the inter- 
est of his wife in this land or its proceeds; but before the 




















JANUARY TERM, 1861. 





State v. Watson. 





money is due he dies and the wife claims by survivorship, 
and of this claim the officer is apprised. At the time of the 
assignment, the notes taken for the land were not due, and 
of course could not be collected by the husband, or by his 
assignee. They could not be reduced to possession. 

This is not the case of an order of distribution to the hus- 
band of his wife’s interest in her father’s estate. Such an 
order implies that the money is in the administrator’s hands 
ready to be paid over, and it is presently collectable. Nor is 
this like the case of a judgment in favor of husband and 
wife, which may be immediately collected on execution. It 
is to such cases that Sir Th. Plummer refers in Jackson vy. 
Purden, where he speaks of a constructive reduction to 
possession. 

So far as the ten per cent. upon the amount of sales is 
concerned, which was collected and in the hands of the 
sheriff, the assignment of the husband would be valid and 
extinguishes the wife’s right of survivorship; but as the 
notes payable in six and twelve months could not be con- 
verted into money or be reduced to possession, either by the 
husband or his assignee, before they became due, and as the 
husband died before they were due, the wife would take by 
survivorship. 

The judgment of the circuit court is affirmed. 


THE State, Respondent, v. Watson, Appellant. 


1. The evidence of an accomplice is admissible, yet his evidence should be 
received with great caution, particularly when uncorroborated. 

2. A letter, written by the defendant after his arrest and before trial, in rela- 
tion to confessions made by an accomplice, is admissible in evidence against 
him. 

3. A general verdict on an indictment with two counts is good. If either 
count will sustain the verdict it must stand. Where there are two counts 
and one of them bad, the verdict will be supported by the judgment. 

4. As to the minimum of punishment for burglary and larceny under the 
statute. (R. C. 1855, p. 574, § 19.) 
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Appeal from Linn Circuit Court. 


Appellant was indicted at the August term, 1859, of Char- 
iton circuit court for burglary and larceny. A change of 
venue was awarded to Linn circuit court, when defendant 
was put upon his trial. At the trial, a letter written by de- 
fendant to the sheriff of Howard county, in relation to cer- 
tain confessions that were said to have been made by a man 
named Price then confined in Howard jail, said sheriff of 
Howard county, Boyd McCrary, having identified the let- 
ter, it was offered in evidence, to which defendant objected, 
but it was admitted by the court. Frederick Price testi- 
fied that he was accomplice in the burglary, and larceny and 
detailed some of the facts connected therewith. The first 
instruction given at the instance. of the State placed the min- 
imum of punishment at three years. The jury rendered a 
general verdict assessing the defendant’s punishment at three 
years in the penitentiary. 


Davis and Ryland, for appellant. 


I. The first instruction given for the state was not the law 
and may have misled the jury in their verdict. Had the 
jury found defendant guilty as charged in the first count of 
the indictment, five years’ imprisonment is the least period 
for which he could be sent to the penitentiary ; and if they 
had found him guilty as charged in the second count, twelve 
years is the shortest period for which by law he could be 
imprisoned. (R. C. 1855, p. 574, § 18,19.) The verdict 
is wrong. It does not respond to the issues in the cause, in 
this, to-wit: It should have stated which count in the indict- 
ment the prisoner is guilty under; it should state the de- 
gree of burglary he is guilty in; it should state, if guilty of 
larceny, whether of petit or grand larceny ; and being the 
result of misdirection on the part of the court, should be set 
aside on the motion in arrest. The indictment charging 
two degrees of burglary and two grades of larceny, the one 
grade felony and the other not, determinable only by the 
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verdict, there could be no sensible judgment rendered in 
the cause upon this general finding; and under the nine- 
teenth section of the statute above cited, these several offen- 
ces may be charged in the same count of an indictment. 
(See The State v. Smith, 16 Mo. 550.) 

II. The third and ninth instructions asked by the defen- 
dant were improperly refused by the court. In cases of fel- 
ony no conviction ought to be had upon the testimony of an 
accomplice, without he is corroborated by other evidence in 
some point material to the issue. (22 Pick. 897; Common- 
wealth v. Bosworth, 1 Greenl. § 380; Roscoe’s Crim. Ev. 
154-8; 2 Phillips on Ev.; Cowan & Hill’s Notes, 395, and 
cases cited ; 2 Russell by Greaves (as the result of all the 
cases), 968; 1 Phillips on Ev. 41; The People v. Davis, 21 
Wend. 312; People v. Whipple, 9 Cowen, 710; 2 Carr & 
Payne, 411.) The tenth instruction asked by the defendant 
and given by the court does not cure the error of the court 
in refusing the third and ninth instructions; while that 
instruction admits the infamy of the accomplice and attempts 
to guard the jury against his doubtful character, yet permits 
the jury to find the prisoner guilty upon that testimony alone 
without corroboration. (Farlan’s case, 8 Carr & Payne, 106; 
Dyke’s case, 8 Carr & Payne, 261; Birkett’s case, 8 Carr & 
Payne, 732; Wilk’s case, 7 Carr & Payne, 272; Addis’ case, 
6 Carr & Payne, 388; Webb’s case, 6 Carr & Payne, 595 ; 
State v. Ray, 1 Green, Iowa, 316; lowa Dig., tit. Accom- 
plice, p. 16.) 


Knott, (attorney general,) for the State. 


I. The third and ninth instructions asked by the defendant 
were properly refused. The evidence of an accomplice, 
though uncorroborated, may be sufficient to convict. It is 
for the jury to say whether they attach sufficient credit to 
his statements to found a conviction upon them in the ab- 
sence of confirmation, and if they in weighing the probabi- 
lities of his testimony think him worthy of belief, a convie- 
tion supported alone by such evidence is properly legal. (1 
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Hale P. C. 305, Atwood’s case; 2 Leach C. C. 521, Jones’ 
case; 1 Campbell, Hasting’s case; 7 C. & P. 153, Costillo’s 
case; 1 Denio, 83; Davis’ case, 21 Wend. 309; State y. 
Cunningham, 31 Maine, 855 ; Commonwealth v. Bosworth, 
22 Pick. 397 ; 2 McLean, 431; ib. 225.) 





Napton, Judge, delivered the opinion of the court. 


The most important question presented by the record in this 
case is the one raised by the refusal of the court to give the 
third and ninth instructions asked by the defendant. These 
two instructions are substantially the same, and declare the 
law to the jury, that the evidence of an accomplice, uncor- 
roborated as to a matter material to the guilt of the defend- 
ant, is not sufficient to authorize a conviction. These in- 
structions were refused, but the court declared in the tenth 
instruction, that ‘the evidence of an accomplice is admissi- 
ble, yet his evidence uncorroborated as to matters material 
to the issue ought to be received with great caution by the 
jury, and they ought to be fully satisfied of its truth before 
they should convict the defendant on such testimony.” 

There seems to be some inconsistency in the rules laid 
down by text writers in relation to the testimony of accom- 
plices. It is conceded, with great uniformity, that a convic- 
tion based upon the uncorroborated testimony of an accom- 
plice is legal. As he is a competent witness, it follows as a 
consequence that his testimony, if credited, will authorize a 
jury to convict, although unsupported by another witness. 
But it is the practice in England, and probably in this coun- 
try where judges are still entrusted with the duty of charging 
the jury on the facts as well as the law of the case, to advise 
juries to acquit where the prosecution rests on the sole and 
uncorroborated testimony of the accomplice. This practice, 
however, appears to depend somewhat upon the discretion of 
the judge. It will be found, upon examining the cases, that 
it is usually, if-not exclusively, confined to cases where the 
prosecution is sought to be supported by the sole testimony 
of the accomplice, or where there is an entire absence of any 
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other testimony tending to implicate the party on trial. In 
cases where there is testimony introduced for the purpose of 
corroborating the evidence of the accomplice, in a matter 
implicating the defendant, an instruction to the jury not to 
convict, unless they are satisfied that the statements of the 
accomplice are corroborated, is not usual. The strength of 
the corroborating evidence is left to the jury. 

It may be doubted whether an instruction of this character 
would be proper here under any circumstances. If a con- 
viction is legal upon the sole evidence of the accomplice, 
with what propriety can the court tell the jury that such a 
conviction is illegal? We can appreciate the motives which 
induce the English judges to give such directions to juries, 
when we consider the multitude of capital offences there, 
and the consequent disposition to prevent convictions, attend- 
ed with punishments so enormously disproportioned as they 
sometimes are to the offence, unless upon the clearest and 
most conclusive evidence. They therefore are entrusted 
with a discretion which is generally and rightly exercised on 
the side of humanity. But under our practice, where the 
interference of the judge with the province of the jury is 
carefully interdicted by statute, the instruction given by the 
circuit court in this case would scem to be not only more 
consistent with the general rules of evidence, but conform- 
ing more closely to the restrictions imposed upon the bench 
by our statutes. | 

But even under the English practice, the instructions 
numbered three and nine, asked by the defendant, would not 
have been proper under the circumstances of this case. The 
case is not one, in which a conviction was asked upon the 
sole testimony of the accomplice. There was other testi- 
mony in the case, directed to the purpose of fixing the com- 
plicity of the defendant in the crime. If the evidence was 
competent and relevant to this purpose, it was not for the 
court to pass upon its sufficiency, regarding the matter as 
one of discretion on the part of the judge. That discretion, 
according to the authorities cited, was properly exercised. 
24—VOL. XXXI. 
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The court went as far as the law and the circumstances 
warranted, in putting the jury on their guard against the 
unsupported testimony of a witness who admitted himself to 
be implicated in the crime. 

In this connection, it is proper to notice the testimony of 
Mrs. Topping, a witness for the State, in relation to seeing 
Price (the accomplice) with money shortly after the robbery. 
This evidence was objected to, because it had no tendency to 
implicate the defendant. But we do not understand that the 
State may not offer evidence corroborating the statements of 
the accomplice, although such corroboration may not go so 
far as to implicate the party on trial. Such evidence is un- 
doubtedly competent if in other respects unobjectionable, 
and it is relevant upon the same principle that the demean- 
or of the accomplice himself on the stand and the intrinsic 
probabilities and consistency of his story would be in affect- 
ing his credibility before the jury. It is undoubtedly true 
that the confirmatory evidence should go to some matter 
which connects the prisoner with the charge, and this evi- 
dence of Mrs. Topping did not go to that extent. But it was 
competent as far as it went, and evidence is not to be exclu- 
ded because it fails to make out the whole case. It hada 
tendency to confirm the truth of the accomplice’s testimony 
as to his reception and disposition of a portion of the stolen 
money. It had no tendency to injure the defendant before 
the jury, except so far as they might be induced to credit an 
entire statement, a part of which only was proved to be true. 
But the jury was fully guarded on this point by the instruc- 
tion which the court gave them, and we cannot see how the 
evidence, even if it was admitted to be irrelevant, could have 
in any way prejudiced the defendant. 

The objection to the introduction of the defendant’s letter 
to the sheriff of Howard county is clearly untenable. The 
letter was competent, and its relevancy is quite apparent. 
Its weight and importance was a matter entirely for the jury. 

One of the witnesses for the State, (Applegate,) in descri- 
bing the money taken from the clerk’s office on the night of 
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the 29th of March, 1858, stated that there were two “one 
hundred dollar bills,’ on the old Bank of the State of Mis- 
souri. There was proof that a bill of this denomination— 
that is, a one hundred dollar bill—was received from the de- 
fendant in the latter part of the ensuing winter or spring of 
1859. The bill thus received was produced and exhibited to 
the jury. It was a bill upon the Bank of Missouri, but one 
of the new issues of the bank, after its re-charter, and was 
objected to on this account, and it is assigned for error here 
that the bill was allowed to go to the jury. 

Testimony is not to be rejected as incompetent because it 
fails to prove all it is introduced to establish. In one view 
of the facts in evidence, this proof concerning the bank note 
tended to implicate the defendant; in another view it made 
in his favor. In either respect it was competent, and it was 
for the jury to determine in what light the evidence should 
be regarded. If Applegate was mistaken, as he might have 
been, in his recollection that the note was one of the old 
issues of the bank, the relevancy of the testimony excepted 
to is evident; but if Applegate was not mistaken, then the 
production of the note, and its appearance upon inspe¢tion to 
be one of the new issues of the bank, operated in favor of the 
defendant. It was simply a failure of proof on this point on 
the part of the State. The note produced was of the denom- 
ination described—it was upon the bank described—but it 
was not issued at the time described. Now it was for the 
jury to weigh the probabilities as to Applegate’s being mis- 
taken or not. If the court had excluded the note from the 
jury, the defendant, it would seem, would have had more 
cause to complain than he would by its admission. The 
whole facts were submitted to the jury concerning the note, 
and it was for them to reconcile the conflicting probabilities, 
and give the testimony such weight, in favor or against the 
defendant, as their judgment dictated. 

A point is made here upon the first instruction given by 
the court for the State—that the minimum of imprisonment 
declared in the instruction is below that which the statute 
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has fixed. This objection is founded on a misconstruction 
of the statute. The nineteenth section of the third article of 
the statute, which prescribes the punishment for the double 
offence of burglary and larceny, docs not affix any minimum 
to the additional punishment which is allowed to be inflicted 
on that which is annexed to the commission of burglary 
alone. The maximum is five years, but there is no mini- 
mum—the punishment for the double offence may therefore 
be as low as three years and a fraction of time over—which 
may be one day, one hour, or one minute. Practically and 
substantially we may say the minimum is three years, as the 
instruction complained of declares. 

That provision of the statute which makes two years as the 
smallest duration allowed for imprisonment in the peniten- 
tiary, has no application to the proper construction of this 
nineteenth section. The limitation of the punishment for 
burglary alone being placed at three years, the provision 
alluded to prohibiting a sentence for a shorter period than 
two years is complied with, and the additional punishment 
inflicted by the nineteenth section may be any length of time 
not exceeding five years. 

But we would not be understood as saying, that if this 
construction of the statute was wrong and the minimum had 
becn placed in the instruction below the limit allowed by the 
act, it would be any ground for reversing the judgment. It 
is said, that such an instruction might induce a jury to find 
a verdict of guilty, which, if the punishment was properly 
explained to them, they would be unwilling to find. But we 
are not at liberty to presume that juries will disregard their 
duty. Their business is to find the issue of guilty or not 
guilty, and the propriety of the punishment declared by the 
statute is not submitted by them, and, of course, ought to 
have no influence upon their determination of the issue they 
are sworn totry. Ifsuch influences are sometimes perceiva- 
ble in verdicts, it is certainly no ground of complaint that in 
this case all temptation to yield to them was removed. 

The jury had a right, in this case, to find a general ver- 
dict, and the objection that it was not specified upon which 
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count the verdict was based is not tenable. If either count 
will sustain the verdict, it must stand. Where there are two 
counts and one of them is bad, the verdict will be supported 
by the judgment. 

Judgment affirmed; Judge Ewing concurs. Judge Scott 
absent. 


—~2S O6o+- -—— 


THe Mayor, &c., or City or Lexineton, Respondents, v. 
Lone, Appellant. 


1. In a proceeding to widen a street, as provided in the act incorporating the 
City of Lexington, (Acts 1844-5, p. 162, § 12,) the fact that the mayor is 
the owner of a lot on the street sought to be widened, does not disqualify 
him from the performance of the duties assigned to him as presiding judge 
of the mayor’s court before which the proceeding is held. 

2. All the owners of lots on a street sought to be widened are not required to 

join in appeal from the mayor’s court, whether they acquiesce in the ver- 

dict of the jury or not. The charter allows any person interested, who 
considers himself aggrieved by the verdict, to appeal. 

The question for the jury to determine in a proceeding to widen a street 
is, what damage the person whose lot is taken would sustain by the pro- 
posed alteration of the street ; and the amouut of benefit to lot owners on 
the other side of the street should not be taken into consideration in assess- 
ing such damage to the person, a part or whole of whose lot is taken. 


7) 


ad 


Appeal from Lafayette Circuit Court. 


This was a proceeding commenced by the respondent 
against the appellant, together with a number of others, in 
the mayor’s court of the city of Lexington, in which action 
the city, under and by virtue of certain ordinances, sought 
to widen South street sixteen feet, by taking a part of the 
lots of appellant and the other owners on the north side of 
said street. alone. A part of defendants appeared in the 
mayor’s court and made a motion to dismiss the proceeding, 
because the mayor, Silas Silver, was a party to the action, 
being owner of a lot on the south side of said street and 
summoned as one of the defendants with appellant and 
others. To avoid this objection, the attorney for the city 
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dismissed as to Silas Silver. The case was tried in the may- 
or’s court and the jury made their verdict, in which they 
assessed damages to only a part of defendant’s owning lots 
on north side of the street, but assessed damages to appel- 
lant, Long; they assessed various sums as benefits to per- 
sons owning lots on south side of the street, (among whom 
was Silas Silvers,) in sufficient amount in the aggregate to 
meet the damage assessed to lot owners on the north side of 
street. 

The appellant Long, with others, prayed for an appeal to 
the circuit court of Lafayette county. The mayor required 
each defendant to take his separate appeal. The appellant 
appealed, and, in the circuit court, moved the court to issue 
a writ of summons to bring in all the other defendants be- 
fore that court, in order to give them an opportunity of unit- 
ing with or refusing to join in the appeal. The circuit 
court ordered the writ to issue. The defendants, owning 
lots on south side of the street, appeared and moved the 
court to quash the writ of summons, which motion was sus- 
tained. 


Ryland § Son, for appellant. 


I. The mayor, Silas Silver, had no authority to sit asa 
court and try his own case, whether he be plaintiff or defen- 
dant, and most surely has no jurisdiction or authority to sit 
as a court and decide a controversy judicial, in which he 
is one of the plaintiffs and one of the defendants. Judg- 
ment in such case is a nullity. It is against every principle 
of right and justice, and the whole proceedings should be 
set aside. A party can not sit in judgment in his own case. 
(State v. Jion, 3 Mo., top pages, 124, 125.) 

II. The court should not have quashed the writ of sum- 
mons which was issued in this case. It was necessary and pro- 
per to bring all the parties again before the court, in order 
that the defendants might have the chance to unite in the 
appeal, or to refuse to doso; and that in the latter event 
appellant might sever and go on with her appeal alone. 
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III. The whole case, as appears from the record, was not 
tried on proper principles. The jury should have been per- 
mitted to have had the evidence before them in order to sce 
how much the increased width of the street would benefit 
the lot owners on the south side of the street, as well as how 
much it would have injured those owning lots on the north 
side. This was denied, and consequently but half of the 
case was actually before the jury, or tried in the court below. 


Adams, for respondent. 


I. The law of this case is furnished by section twelve of 
the act entitled “‘ An act to incorporate the City of Lexing- 
ton,” approved March 8, 1845, and the ordinances of the 
city passed in pursuance of that section. By the section 
referred to, each lot holder, where property is sought to be 
condemned, is a separate party to the proceedings, and the 
verdict as to each is several and not joint, and his appeal 
must necessarily be a separate matter of his own, and there- 
fore the action of the circuit court was right in refusing to 
coerce the unwilling parties to join in the appeal. (McKee 
v. City of St. Louis, 17 Mo. 189; Coby v. Trustees of Wil- 
liamsburg, 10 Wend. 665.) 

II. The benefits resulting to lot holders on the opposite 
side of the street were not a proper subject of inquiry in 
this case. The rights of those lot holders had already been 
adjudicated and settled before the mayor. They had ac- 
quiesced in the verdict of the mayor’s jury. No one but 
themselves had a right to complain. All the appellant can 
ask is to have her damages paid, whether they be paid out 
of the city treasury or by benefits, collected from other lot 
holders, is not material to her rights in this case. (17 Mo. 
189; Garnett v. City of St. Louis, 25 Mo. 505; 10 Wend. 
665; 4 Conn. 420; 8 Wend. 101; 3 Paige, 45.) 


Napton, Judge, delivered the opinion of the court. 


The maxim that no person should be allowed to act as a 
judge in his own cause, or a cause in which he is interested, 
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is founded on principles of natural justice, and is therefore 
enforced in the judicial systems of all civilized nations ; but 
it is a maxim which has its limits, and those limits are deter- 
mined by the legislative department of the government. Its 
application may be carried to such refinements as, in the 
practical administration of justice, would produce the great- 
est inconvenience without being attended with the slightest 
benefit. We must therefore look to the statute law to ascer- 
tain where it is properly applied, and where its application 
is rejected. 

By the charter of the city of Lexington, that portion of the 
body politic of the State, situated within certain defined 
limits, is incorporated by the name of “the mayor, council- 
men and citizens of the city of Lexington,” and by that 
name all the functions entrusted to it by the charter are to 
be exercised. By the twelfth section of the charter, the 
corporation is empowered to widen a street, and the form of 
proceeding is pointed out. The proceeding is directed to be 
instituted and conducted in the name of the corporation, 
and is necessarily a proceeding in which one party is styled 
“the mayor, councilmen, &c., of the city of Lexington,” and 
the opposite party consists of those citizens who own property 
on the street proposed to be widened. This is the mode pre- 
scribed in the law, and if this mode cannot be adopted by 
reason of its conflict with established principles of right and 
justice, no other can be substituted, and the act is useless. 
If the mayor is to be regarded as a party plaintiff in such a 
sense as would, upon principles of natural equity, prevent 
him from acting as judge, and the function assigned to him 
in the charter is substantially a judicious one, the whole 
proceeding falls to the ground. But we take it, that the 
mayor is no more plaintiff in such a case than the circuit 
judge is plaintiff in every case wherein the State is on one 
side and one of its citizens on the other. The judge being 
one of the citizens of the State, may in State cases be said 
to have an interest on the side of the State, as in fact he is 
one of the persons composing the body politic called the 
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State ; but every one sees that this is a refinement, tending 
to nothing but confusion and embarrassment, and producing 
no practical good whatever. We look to the statute law, to 
see where and in what cases the legislature thought a judge 
ought not to sit, and we do not undertake to interpose res- 
trictions where the legislature has thought none to be neces- 
sary. Nor do we consider the mayor as a judicial officer, or 
as performing any judicial functions in the proceeding. His 
duties are administrative or executive—the jury is the body 
selected to perform all the judicial functions required. 
Hence the law requires them to be selected from the county 
outside of the corporation limits. The legislative power of 
the corporation first establishes the street, the mayor has 
nothing to do except to issue his precept to the constable, 
and the jury summoned assess the damages. He has no 
discretion whatever in the matter, nor has he any part as- 
signed in the determination of any question of law or fact in 
the proceeding. The fact therefore that this officer was not 
only a nominal plaintiff, but was also a nominal defendant, 
being the owner of a lot on the strect, and therefore required 
by the law to be notified of the proceeding, does not dis- 
qualify him from the performance of any duty assigned to 
him. What has his partiality or impartiality, his interest the 
one way or the other, to do with the result? The jury settle 
the case, and if any party is dissatisfied, an appeal lies. In 
this case we see how utterly groundless is the complaint of 
the appellant on this point, when we look at the result of the 
trial in the circuit court, where the verdict of a second jury 
awarded smaller damages than were given by the jury sum- 
moned by the mayor. 

We do not think there was any error in quashing the writ 
of summons, requiring the appearance of all the persons who 
were interested, and who refused or neglected to appeal from 
the assessment of the mayor’s jury. The defendant in the 
proceeding before the mayor had no joint interest in the 
subject of controversy, and therefore the twelfth section of 
the charter allows any person interested, who considers him- 
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self aggrieved by the verdict of the jury to appeal. Those 
who do not consider themselves aggrieved need not appeal. 
Nineteen out of twenty citizens living on a street proposed to 
be widened may be perfectly satisfied with the result of the. 
proceeding; are they compelled to share the burthen and 
cost of an appeal, taken by the twentieth who is dissatisfied, 
and with whom the nineteenth has no interest in common 
whatever? The question is not whether all who considered 
themselves aggrieved might not join in the appeal, but whe- 
ther those who were satisfied should be compelled to join. 
The effect of an appeal by one might, it is true, defeat the 
whole proceeding, and we see no objection to the joinder of 
all who feel dissatisfied with the verdict in the appeal, al- 
though their interests are entirely distinct. The proceeding 
is altogether statutory, and is not in the nature of an action 
at law or bill in chancery, but is to be governed by the act, 
and there is nothing in the charter which requires all the 
owners of lots on the street to be joined in an appeal whe- 
ther they choose to acquiesce in the verdict of the mayor’s 
jury or not. 

Upon the trial in the circuit court, the appellant’s counsel 
asked a witness “what he estimated to be the benefit to the 
lot owners on the south side of the street, by widening the 
street without taking anything from their lots and taking the 
whole sixteen feet from the north side.” This question was 
not allowed to be answered, and an exception was taken to 
the ruling of the court on this point. The question to be 
decided by the jury was, what damages the appellant would 
sustain by the proposed alteration of the strect. These 
damages had to be paid by the corporation, whether the ad- 
vantages of the opposite lot owners were of no value or 
should greatly exceed the estimated damages assessed. It 
was of no consequence, therefore, to the appellant how much 
her neighbors across the street might be benefited, provided 
she was not injured, or, if injured, the injury should be fully 
compensated. The amount of benefits to the owners of lots 
on the one side of the street would have no tendency to show 
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the amount of damages sustained on the other side, and 
might, we can easily perceive, tend to erroneous conclusions. 
A lot owner on one side may have expended ten thousand 
dollars in buildings and other improvements, and the pro- 
posed change in the width of the street might be an advan- 
tage worth to him one thousand dollars, whilst the same 
change would only benefit the owner of a lot on the other 
side to the amount of one hundred dollars, or perhaps be an 
injury to him to that amount, because of the lot being en- 
tirely unimproved. Is the owner of the last named lot to be 
paid the thousand dollars where his injury is only one hun- 
dred dollars, merely because the owner of the opposite lot has 
been benefited to that amount? There would be no justice 
in such a course, and we think the question was properly 
excluded. 

The fourth instruction given for the respondents was erro- 
neous, but the jury disregarded it, or rather they found the 
appellant to be the owner of the ground proposed to be 
taken. It is therefore no cause for a reversal. 

Judgment affirmed; Judge Ewing concurs. Judge Scott 
absent. 


West, Respondent, v. Martin, Appellant. 


1. The liability of a surgeon for an error of judgment depends not merely 
upon the fact that he may be ordinarily skilful as such, but whether he 
has treated the case skilfully, or has exercised in its treatment such rea- 
sonable skill and diligence as is ordinarily exercised in his profession. 
There may be responsibility where there is no neglect. The error of 
judgment may be so gross as to be inconsistent with that degree of skill 
that it is the duty of every surgeon to possess. 


Appeal from Buchanan Court of Common Pleas. 


This is an action for damages for malpractice, in the unskil- 
fulness with which defendant set plaintiff’s leg. On the trial 
defendant offered to prove by plaintiff’s witness that plaintiff 
and his family had weak bones, very liable and easy to break 
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and which were hard to cure. The court excluded the evi- 
dence about the bones. Plaintiff asked Dr. Trevor this ques- 
tion: “ That if the directions of a surgeon had been followed 
in the treatment of the leg when broken, and he a skilful 
man, and the fracture a simple oblique fracture, would the 
leg, in your opinion, appear as it does?’ The witness an- 
swered he thought it would not. Defendant objected to the 
answer. The following are the instructions of defendant re- 
fused by the court: “3. If the defendant is a surgeon of 
ordinary skill, he is not responsible in this case for an error 
of judgment. 4. Notwithstanding defendant may have set 
plaintiff’s thigh bone unskilfully, yet if the injury was occa- 
sioned by any act of plaintiff or any failure on the part of 
plaintiff to submit to and observe the directions of defendant 
relating to the treatment and cure of plaintiff’s thigh, they 
will find for defendant. 6. The jury will exclude from their 
consideration, in making up their verdict, all evidence intro- 
duced bfore them which does not tend to prove the manner 
of setting the bone broken, and the skilfulness in setting the 
same, but will consider only such evidence as tends to prove 
the setting of the broken bone and skill exercised in said act 
of setting. 7. That the setting of a broken bone is the act 
of adjusting the broken fragments of the broken bone to their 
natural position occupied by them before broken, and the 
treatment of the case after the setting of the bone is a dif- 
ferent thing and distinct from the setting of the bone.” 


Ensworth & Loan, for appellant. 


I. The court erred in excluding the evidence of Dr. Gos- 
lee in relation to the character of plaintiff’s bones. The sur- 
geon is responsible only for want of reasonable skill and care, 
and upon this question it is a material circumstance for the 
jury to know what is the diathesis of the patient. The skill 
that would in ordinary cases effect a cure, may in a particu- 
lar case, under peculiar circumstances, result in a deformity. 

If. The court erred in giving the instruction as asked by 
the plaintiff. The petition charges only unskilfulness in set- 
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ting the leg, and the instruction authorizes a recovery for 
unskilful treatment of the thigh afterwards. ‘This the law 
will not tolerate. (Duncan vy. Fisher, 18 Mo. 403.) The 
third instruction should have been given. (Leighton v. 
Sargent, 7 Foster, N. H., 460.) The fourth instruction 
should have been given. There was evidence tending to 
show that the directions of the defendant had not been ob- 
served, and if the injury sustained by plaintiff was occa- 
sioned by any act of plaintiff, the defendant is not responsi- 
ble therefor. (McCandless v. McWha, 22 Penn., 10 Harris, 
261.) The sixth instruction should have been given, as the 
only allegation in the petition was unskilfulness in setting 
the bone. The seventh instruction should have been given. 


Vories § Vories, for respondent. 


I. The court properly excluded the evidence offered by 
defendant to prove the weakness and insufficiency of the 
bones of the family relatives of the plaintiff. The question 
in this case was as to the unskilful treatment of plaintiff’s 
leg by defendant, and the character of the bones of the fam- 
ily would throw no light upon that subject. They did not 
offer to prove that the deformity of the leg was caused by 
any inherent defect in the broken bone, nor was any such 
defence set up or relied on in the answer. (8 Watts & 
Serg. 376.) 

II. The medical witness was properly admitted to give his 
opinion in reference to the condition of the leg or thigh, pre- 
dicated upon a supposed state of facts growing out of the 
evidence in the cause. The question was one of science, 
about which the scientific witness had a right to give his 
opinion. (1 Greenl. Ev. § 440.) 

Ill. The third instruction asked by defendant was properly 
refused by the court. The law had been fairly and properly 
given in other instructions, and said instruction assumed that 
a surgeon would not be responsible for an error of judgment, 
however gross, and if it had been given would have induced 
the jury to believe that nothing but wilful misconduct in a 
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surgeon would render him liable, which is not the law. The 
fourth instruction assumes that if plaintiff had failed to fol. 
low the exact instructions or directions of defendant in the 
treatment of his leg, and that any injury, however slight and 
trivial, had resulted therefrom, that in that case defendant 
would not be liable for any unskilfulness, however gross, and 
no matter what the injury to the plaintiff might be. This is 
not the law ; it is admitted that if the injury had materially 
or substantially resulted from the fault of plaintiff he could 
not recover. Said instruction was therefore properly re- 
fused. (New Haven, &c., v. Vanderbilt, 16 Conn. 420; 
Sedgwick on the measure of Damages, top page, 494, 497 
and notes; 9 Carr. & Payne, 604; McCandless v. McWha, 
22 Penn., by Harris, 267.) This last case covers several 
points in the present case. 


Ewinc, Judge, delivered the opinion of the court. 


We can not perceive the relevancy of the evidence offered 
by the defendant as to the “ weakness of the bones of the 
plaintiff’s family.” No such inquiry could properly arise 
upon the pleadings or any issue in the cause. The petition 
alleges unskilfulness in the treatment of the broken limb, 
and this allegation is traversed by the answer. If any hered- 
itary peculiarity of that kind could have availed as a de- 
fence at all, it should have been set up in the answer. There 
was no offer to prove any inherent defect in the bones of the 
plaintiff himself, or that the deformity of the leg resulted 
from any such thing, or that the treatment was rendered 
more difficult on that account, nor was any thing of the kind 
relied on in the answer. 

Whether errors of judgment will or will not make a sur- 
geon liable in a given case depends not merely upon the fact 
that he may be ordinarily skilful as such, but whether he has 
treated the case skilfully or has exercised in its treatment 
such reasonable skill and diligence as is ordinarily exercised 
in his profession. For there may be responsibility where 
there is no neglect, if the error of judgment be so gross as 




























































JANUARY TERM, 1861. 379 


West v. Martin. 


to be inconsistent with the use of that degree of skill that it 
is the duty of every surgeon to bring to the treatment of a 
case according to the standard indicated. We think, there- 
fore, the defendant’s third instruction was well refused, and 
that the charge given at the instance of the plaintiff was 
unexceptionable on this point. 

The defendant’s fourth instruction assumed the non-lia- 
bility of the defendant if the injury complained of was occa- 
sioned in whole or in part by any act of the plaintiff, or 
any failure on his part to submit to and observe the direc- 
tions of the defendant relating to his treatment and cure, 
although the surgeon may have set the plaintiff’s thigh un- 
skilfully. 

The general principle that a party secking legal redress 
must not only show his adversary to be in the wrong, but 
also that he himself is without fault, is subject to modifica- 
tion when there is mutuality in it, and both parties have 
contributed to produce the injury, and the instruction, we 
think, was erroneous. The rule in such cases seems to be, 
that if the plaintiff substantially contributed to the injury 
by his improper or negligent conduct, he can not recover ; 
but if the injury was occasioned by the improper or negli- 
gent conduct of the defendant and the plaintiff did not sub- 
stantially contribute to produce it, then the latter would be 
entitled to the verdict. (Sills v. Brown, 9 Carr & P. 601; 
16 Conn, 428.) 

The sixth and seventh instructions confined the attention 
of the jury to the single act of setting the bone, and exclu- 
ded from their consideration all evidence relating to the 
subsequent treatment of the case by the surgeon. The gen- 
eral treatment of the case by the defendant during the time 
he was attending the patient was evidently the matter for 
consideration, and not merely the adjustment of the bones 
in the first instance. He was, as the evidence shows, attend- 
ing the defendant for several weeks, and in the course of the 
treatment the leg became crooked; whether it was caused 
by unskilfulness or inattention on the part of the surgeon, 
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or the misconduct of the patient in disregarding his instrue- 
tions, could only be determined by considering the course 
and character of tle treatment during the period of the de- 
fendant’s professional service. 

In reference to the question propounded to Dr. Trevor, 
although in more general terms than is usually admissible 
in eliciting the opinion of experts, we think the answer 
given could not have prejudiced the defendant, as it ex- 
pressed no unfavorable opinion as tu the treatment of the 
case, nor as to the cause of the injury or deformity. 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 


+ 2&eoor 


OeTERS, Plaintiff in Error, v. AEHLE, et al., Defendants in 
Error. 


1. The object of the statute (R. C. 1855, p. 248, § 82,) in giving to the court 
the power to order the sale of perishable property, is to confide a power to 
be used for the benefit of both parties and the sheriff to whom the order is 
issued is not under the control of either party, and they cannot order such 
sale to be stopped. If the officer neglects to sell at the time erdered, he 
does it at his own peril. 

2. The doctrine concerning the effect of a plaintiff holding up an execution 
or stopping proceedings under it after levy, as regards other creditors, does 
not apply to proceedings under that section of the attachment act. 


Error to Cooper Circuit Court. 


The plaintiff on the 18th June, 1859, sued out of the 
Cooper circuit court a writ of attachment, against the pro- 
perty of John Weber. The writ was delivered to the defend- 
ant, Bunce, sheriff, on the day that it issued, with directions 
to levy forthwith. On the 26th of April, 1859, the defendant, 
Aehle, had sued out a writ of attachment, in same court, 
against the property of Weber; and the defendant, Bunce, 
on 30th April, levied on Weber’s property. The judge made 
an order on the 8rd of June, at Chambers, for the sale of the 
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property levied on, under the statute in relation to sale of 
perishable property. Sheriff Bunce advertised under Aehle’s 
levy, but after said levy, and advertisement and before the 
day of sale, Aehle instructed the defendant, Bunce, to delay 
and not proceed with the sale. Aehle’s instructions were 
obeyed. The writ of attachment sued out by plaintiff was 
levied on Weber’s property after the defendant Aehle had 
ordered the suspension of further proceedings under his writ. 
The property levied on was afterwards sold, but the pro- 
ceeds were not sufficient to pay the amount due from Weber 
to plaintiff and that also claimed by Aehle; and the defen- 
dant, Bunce, refused to pay to plaintiff the sum due him, for 
which this action is brought, asking an order on Bunce to 
apply the proceeds to ‘he payment of plaintiff’s debt. 


Douglass § Hayden, for plaintiff in error. 


The direction given by the defendant, Aehle, to the sheriff 
“to hold up and stop the sale” of the property levied upon 
and advertised to be sold under his writ of attachment, ren- 
dered it, as against the writ of the plaintiff, dormant and 
fraudulent. He lost that preference to the satisfaction of 
his debt which he had by law in the first instance, and the 
plaintiff became entitled to the preference. The levy of the 
plaintiff’s writ was made after the suspension of proceedings 
had taken place by order of the defendant, and before that 
order was countermanded by him and the order of sale re- 
newed. It is against the policy of the law to permit a cred- 
itor, by his writ of attachment or execution, to acquire a 
lien upon the property of a debtor and retain it, without 
pursuing his rights under the law controlling such process, 
to the hindrance or delay of subsequent attachment or exe- 
cution creditors. The defendant, in this case, had ample 
time to secure his rights without interfering with the rights 
of the plaintiff; but he did not choose to avail himself of 
the favor afforded him by law, and can blame no one but 
himself for the advantage lost by him and gained by the 
plaintiff. In support of the plaintiff’s legal right to the 
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preference over the defendant, the following authorities are 
relied on, viz: Storm v. Woods, 11 John. R. 110; 1 Smith’s 
Lead. Cas., 71, 72; United States v. Conyngham, et al. 
Wallace ©. C. R., 178; 1 Washington C.C. R., 87; 3 1b. 
60; 2 Tucker’s C., 863, 364; Field v. Livermore, 17 Mo. 
218; Wise v. Darby, 9 Mo. 181; Brown v. Sheriff, 1 Mo. 
108, 154. 


Stephens & Vest, for defendants in error. 


I. This case does not fall under the rule of law which ren- 
ders a levy fraudulent as to other creditors, because the cred- 
itor directs the officer to suspend or postpone any action 
under his process. The sale here was under that clause of 
our attachment law which prescribes that when goods are 
seized by an officer likely to depreciate in value, or the keep- 
ing of which would be attended with expense, an order may 
be made by the court for their sale, and the proceeds of sale 
are held to abide the result of the suit. The creditor has no 
power over the process after the order is made. It is a 
matter entirely between the court and officer. In this case, 
Aehle could not control in any way the acts of Bunce, under 
the order made by the court. If the sheriff saw fit from any 
cause to change the day of sale, he alone was responsible, 
and it can not affect the original levy. 

II. The law referred to and relied upon by plaintiff in 
error, is based upon the idea that the creditor, who can con- 
trol the process in the hands of an officer, will not be per- 
mitted to cover up the defendant’s property or delay other 
creditors, by interfering with the writ or levy he has himself 
taken. How in this case could Aehle protect the debtor 
Weber, or delay other creditors? The order of the court 
was simply intended to change the species of the property 
for the benefit of all the creditors of Weber, and to save 
expense. Nothing he could do or say could affect the sher- 
iff’s duty under the order, for it was a matter entirely within 
the control of the sheriff, and no postponement of such a 
sale as that ordered could affect Aehle’s levy. The sheriff 
was alone responsible. (R. C. 1855, p. 248.) 
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Napron, Judge, delivered the opinion of the court. 


The thirty-second section of the attachment law authorizes 
the court or judge, when property seized on attachment is 
likely to perish or depreciate in value before the probable ter- 
mination of the suit, to order a sale of it. The proceeds of 
the sale, in such cases, are retained by the officer making it, 
to be disposed of as the property itself would have been, had 
it remained in specie. 

This power is confided to the court for the benefit of both 
parties, debtor as well as creditor. The writ issued by the 
court or judge, is not at all in the nature of a writ of execu- 
tion, subject to the control of the plaintiff or his attorney. 
The plaintiff, at the date of its issuance, has no judgment 
and may never get one. The object is simply to change the 
form of the property for the benefit of all parties concerned, 
and the sheriff or other officer to whom the writ is directed 
is no more under the control of the plaintiff than of the 
defendant. If he neglects to execute the writ at the time he 
is ordered to sell, his responsibility will depend, as in similar 
cases of disobedience to the proper mandates of the court, 
upon the validity of the excuse he may offer, and the mere 
order of the plaintiff would constitute none whatever. 

The doctrine concerning the effect of a plaintiff’s holding 
up an execution or stopping proceedings under it, after a 
levy, as it regards other creditors is not applicable to the 
proceeding in this case. It is a mere order, made during 
the progress of the cause, at the instance of either party, or 
upon the mere motion of the court, to keep the property 
attached from being wasted. Whether complied with or not 
is a matter which does not affect other creditors, who can 
proceed with their claims against the debtor and his property 
just as well in one case as the other. If injury results from 
delay or non-compliance, the officer would, of course, be re- 
sponsible to the party upon whom the loss ultimately fell. 

Judgment affirmed; Judge Ewing concurs. Judge Scott 
absent. 
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RoBeERTSON, Respondent, v. FinDLey e¢ al., Appellants. 


1. No consideration need pass directly between the obligee in a bond and the 
surety. The consideration which supports the principal’s contract will 
support that of the surety. Notwithstanding the promise of the surety 
may appear to be founded on a past or executed consideration, he may 
nevertheless be liable; for the consideration may have moved at the in- 
stance or request of the surety, and if so, the promise is not a naked one, 
but is coupled with the precedent request, and the subsequent undertaking 
will be valid and binding upon him, and such request may be inferred from 
the circumstances and the nature of the transaction. 

2. A. and B. were partners. A. sold out to B., the latter assuming all the 
liabilities and indebtedness of the firm. To secure A., B. gave him a bond 
with C. as surety. A. sued B.and C. onthe bond. Both were served, but 
B. did not answer, and judgment by default was entered against him. C. 
answered and on the trial introduced B., his co-defendant, as a witness in 
his behalf, to prove that the sale of merchandise by A. to B. took place three 
or four days previous to the execution of the bond, and that full possession 
was given to B. at the time of sale. Held, that B. was a competent witness 
in behalf of C. 


Appeal from Carroll Circuit Court. 


Findley and Robertson were partners in business. On the 
19th of August, 1857, Robertson sold out his entire interest 
in their stock of goods to Findley, together with all the 
rights, credits and evidences of debt due the firm, and Find- 
ley promised to pay all demands against the firm of every 
nature whatever, and to hold Robertson free and harmless 
from all liabilities of the firm. For the purpose of securing 
Robertson against all the liabilities of the firm, Findley as 
principal and Guillett as his security executed to Robertson 
a bond, bearing date 19th August, 1857. This action is 
brought on that bond and was produced in evidence at the 
trial. Both defendants were served, and Findley not appear- 
ing, judgment by default was rendered against him. Guil- 
lett appeared and answered, admitting the execution of the 
instrument sued on, but alleged that it was executed by him 
some three or four days after its date, 19th August, 1857 ; 
that said sale between Findlay and Robertson took place 
three or four days before said instrument was executed, 
















































































JANUARY TERM, 1861. 








>. Robertson v. Findley. 

and that when executed the date was left blank, and after- 
wards filled up. At the trial defendant, Guillett, offered as 
a witness in his behalf, his co-defendant, Findley, to prove 
that the goods were sold and delivered by Robertson to 
him, Findley, three or four days before the instrument sued 
on was executed. The court refused to permit Findley to 


testify. 


Harris, for appellants. 


I. The petition as against Guillett does not state facts suf- 
ficient to constitute a cause of action. The petition does not 
show that the sale was made at the instance or request of 
Guillett, the surety, but it does show that the sale was made 
before execution of the instrument sued on, and that the 
consideration of said instrument as to Guillett was past 
executed. The petition where it recites a portion of the in- 
strument (and the instrument itself which is made part of 
the petition,) states that, * whereas William C. Findley did, 
on the 19th day of August, 1857, purchase from Edward C. 
Robertson the stock of goods, wares, &c.”’ This is the only 
part of the petition or instrument of writing which purports 
to set forth the consideration of the instrument. It speaks 
in the past tense: “ Whereas William C. Findley did, on the 
19th of August, purchase,” &c. ; and although upon the face 
of the petition and instrument it appears that the sale and 
instrument were made on the same day, that can make no 
difference, as the lapse of an hour after the sale would have 
the same effect as the lapse of a month. The case of Parker 
v. Bradley, 2 Hill, 585, is almost identical with this, and is 
relied on as decisive that the petition in this case is fatally 
defective. (See also as to executed consideration : Pfeiffer v. 
Kingsland, 25, Mo. 66 ; Leonard v. Vredenburg, 8 Johns. 28 ; 
Chaffee v. Thomas, 7 Cowen, 360; Dearborn v. Bowman, 3 
Mete. 155; 2 Amer. Lead. Cas. 126 and seg. and 146.) The 
undertaking of a surety is to be construed strictly. (Blair 
v. Perpetual Ins. Co. 10 Mo. 559.) Sureties are favorites, 
both of courts of law and equity—both in law and equity 
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contracts involving their rights will, so far as respects them, 
receive a more rigid and less liberal construction than be- 
tween the original contracting parties. As against a surety, 
the contract can not be carried beyond the strict letter of it, 
(Ludlow v. Simonds, 2 Caine’s Cases in Error, 29 & 49.) 

II. Findley was a competent witness for Guillett, a judg- 
ment by default having been rendered against him at the 
previous term. (United States v. Leffler, 11 Pet. 86; Brad- 
ley v. Neal, 16 Pick. 501; Chaffee v. Jones, 19 Pick. 262; 
1 Greenl. Ev. 355-6 ; Ganett v. Ferguson, 9 Mo. 126; Coons 
v. Green, ib. 200.) The whole matter as to which it was pro- 
posed to examine him was simply whether as between plain- 
tiff and Guillett there was any thing which amounted to 
a valid consideration for Guillett’s undertaking; his own 
liability was already fixed and certain. (Beale v. Finch, 1 
Kernan, 128; Sess. Acts 1857, p. 181; Blodgit v. Morris, 
4 Kernan, 482.) 


Ray, for respondent. 


I. It is denied on behalf of respondent that the instrument 
of writing sued on and read in evidence to the jury, was or 
is, as against said Guillett, invalid and void upon the alleged 
ground that it showed on its face that it was made upon a 
consideration which, as to said Guillett, was past and execu- 
ted. It is insisted for respondent that the sale of goods, 
wares and merchandise, and the assumption of partnership 
liabilities, together with the execution and delivery of the 
instrument of writing sued on, (as mentioned in said peti- 
tion and the instrument itself,) all taken together, constitute 
but one original entire transaction; that the execution and 
delivery of the instrument sued on was but the consumma- 
tion of the trade—was in fact the trade itself. Beyond and 
outside of this instrument itself, there is no evidence what- 
ever of a trade between the parties—was in fact no such 
trade. This instrument is at once the bargain of sale, and 
transfer and assumption of partnership liabilities, the secu- 
rity tor its performance ; and, as such, was and is based upon 
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a good and valid consideration, both as to the security and 
the principal. Even if the promise of defendant Guillett, in 
this instance, was founded on a past or executed considera- 
tion, it does not necessarily follow that it is therefore invalid 
and void. If the past consideration moved at his instance 
or request, it is good and binding. I refer to the following 
authorities: 14 Johns. 188; 8 Johns. 28; 10 Johns. 243 ; 
11 Johns. 221; 3 Hill, 584.) 

II. It is confidently affirmed for respondent that Findley 
was and is incompetent as a witness for his co-defendant 
Guillett, he being a party to the action. (See R. C. p. 1577, 
§ 7; 23 Mo.579; 17 Mo. 867; 19 Mo. 263; 15 Mo. 28.) The 
last case was decided under the old law. Cases in 17 and 
19 Mo. under the law of 1849, and that in 23 Mo. under the 
act of 1855. Under the former, it was held very properly 
that the only effect of that statute was to restore competency 
to a particular class, not to exclude any by a newrule. The 
latter goes much farther, and undertakes to define and does 
define by positive rules who shall and who shall not bea 
competent witness. Incompetent witnesses by that act are 
divided into nine classes—among them, parties to the action 
constitute one class. 


Ewinc, Judge, delivered the opinion of the court. 


The instrument on which this suit is founded, it is insist- 
ed, is inadmissible as evidence, because it shows upon its 
face that the sale was made before its execution, and that 
the consideration was past and executed. It recites that 
“whereas W. C. Findley did, on the 19th day of August, 
1857, purchase from Edward C. Robertson, the stock of 
goods,” &c.; and this language, it is maintained, expresses a 
past consideration, and there is nothing from which it could 
be inferred that there was any request from the surety. In 
support of this position we are referred to Parker v. Bradley, 
2 Hill, 586, a case in some respects like this, where similar 
language in the instrument was held to denote a past or 
executed consideration; and the instrument being a mere 
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guaranty on the part of the sureties, was held void under 
the statute of frauds. In that case, however, it was observed 
by the court that “the main difficulty arose from the omis- 
sion of the defendants (sureties) to affix their seals to the 
instrument in question, which bore in other respects the 
form of a common bond”; and being but a simple contract, 
it was necessary under the statute of New York that the 
consideration be expressed. Had it been under seal, how- 
ever, the inference from the decision is that it would have 
been valid as importing a consideration. By reason of the 
omission to express in the body of the instrument here sued 
on that it was sealed, although seals are affixed to the sig- 
natures, it is not technically a bond. But this is not neces- 
sary, we apprehend, to impart a consideration in this state. 

Be this as it may, however, notwithstanding the promise 
of the surety may appear to be founded on a past or execu- 
ted consideration, he may nevertheless be liable. For the 
consideration may have moved at the instance or request of 
the surety, and if so, the promise is not a naked one, but 
couples itself with the precedent request and the subsequent 
undertaking will be valid and binding upon him, and such 
request may be inferred from the circumstances and the na- 
ture of the transaction. (Theob. Pr. & 8, p.4; Moore v. 
Fox, 10 J. R. 243.) If, therefore, Findley received a suffi- 
cient consideration to uphold the promise on his part, it was 
sufficient to bind the surety. No consideration need have 
passed directly between the plaintiff and surety. If it were 
one entire and original transaction, the consideration which 
supports Findley’s contract supported that of Guillett. Had, 
however, the contract between Findley and Robertson been 
executed and entirely past before Guillett became surety, 
so that his promise could not connect itself with the original 
contract, a distinct consideration would have been necessary. 
(See 8 J. R. 37; United States v. Linn et al., 15 Pet. 314.) 

We are of opinion Findley was a competent witness for 
his co-defendant under the act of 1857. (Segs. Acts, p. 
181.) This act says, a party may be examined’on behalf of 
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his co-plaintiff or co-defendant, as to any matter in which he 
is not jointly interested or liable with such co-plaintiff or co- 
defendant, and as to which a separate and not a joint verdict 
or judgment can be rendered. The defence relied on by 
Guillett concerns him alone, goes to his personal discharge, 
and is one in which his co-defendant is not jointly interested 
or liable with him. The matter set up, if sustained, would 
not affect the liability of Findley; the transaction as to him 
will remain unimpeached, and his obligation remain in full 
force. Like the plea of infancy, or forgery of the signature, 
the validity of the instrument as to the other party will, of 
course, be left unimpaired. It is scarcely necessary to add 
that the matter as to which Findley was called to testify was 
one also in which a separate and not a joint judgment could 
be rendered. 

The third instruction asked by the defendant was properly 
refused, for reasons already stated in connection with the 
admissibility of the instrument of writing sued on. 

Judgment reversed and the cause remanded; Judge Nap- 
ton concurring. Judge Scott absent. 


—__+e28e,—_ 


THE State, Respondent, v. O’Connor, Appellant. 


1. Evidence of the general good character of the defendant, restricted to the 
trait of character in issue, is admissible in all criminal trials. 

2. To justify a homicide, the defendant must have reasonable cause to 
apprehend immediate danger. It is not sufficient that he may think so. 
Good grounds for such apprehension must be made to appear to the jury. 


Appeal from Platte Circuit Court. 


These are the instructions asked by the defendant and re- 
fused by the court. “3. That if they believe that defendant 
had cause to believe that his life was in danger, or that great 
bodily harm was about to be inflicted by the deceased, and 
acted under that belief at that time, the law is for the defend- 
aut, if the jury believe that defendant acted under that be- 
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lief at the time, and that he stabbed Powel in order to save 
his own life. 5. If the jury believe from the evidence that 
the defendant requested said defendant to leave his house, 
and that deceased refused to leave, and persisted in follow- 
ing up O’Connor in his own house, then O’Connor had a 
right to use such force as was necessary to expel him from 
the house, and if the deceased came to his death by any such 
means used by O’Connor, they will acquit. 6. If the jury 
believe that O’Connor stabbed the deccased in protecting 
either his person or his property, they will acquit.” 


Spratt § Merryman, for appellant. 


I. The instruction given by the court tells the jury, in 
substance, that the defendant had no legal right to defend 
his person or property, unless Oser, the deceased, intended 
to commit a felony on his person or in his dwelling, &c., &e. 
This, we submit, is not the law. All homicides when una- 
voidably committed in the defence of one’s person, dwelling, 
&c., against a trespasser is excusable. The law makes no 
distinction between a trespasser and a felon. We have the 
same right to defend our person and property against the 
one as the other, yet this judge tells the jury that they must 
believe that Oser, the deceased, intended to commit a felony, 
before the defendant was justified in defending his person 
or property. (3 Greenl. Ev. § 117; Russ. on Crimes, p. 662, 
664.) These instructions also leave the jury to be the judges 
of what it takes to constitute felony. 

II. The court also erred in refusing to permit defendant 
to prove his general character as a peaceable, quiet man. 
(See 3 Greenl. Ev. p. 25, 26, 27, § 25, 26.) 


Knott, (attorney general,) for the State. 


I. There was no error in excluding the evidence offered 
by defendant as to his character. In trials for felony, the 
defendant should always be permitted to call witnesses as to 
his general character, but the inquiry must be as to his. 
general character. (2 Phil. Ev. p. 490.) Otherwise it should 
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be excluded, for it is only general character that affords a 
test of general conduct. 

II. The third instruction asked by defendant was very 
properly refused by the court, avowing as it did the danger- 
ous doctrine that a man may take the life of another when- 
ever he has cause to believe such other is about to do him 
some great personal injury, whether the grounds for his be- 
lief be reasonable or probable or not, or whether he have 
any reasonable grounds to apprehend immediate danger of 
the infliction of the injury feared. If such be the law, any 
timid and careless man is justified in shooting down whom- 
soever he may be told has threatened to inflict upon him any 
great personal injury, in the absence of any other cause for 
considering himself in danger. 


Ewinc, Judge, delivered the opinion of the court. 


The evidence of the general character of the defendant 
was improperly excluded. Nothing is better settled than 
that evidence of general character is competent for the ac- 
cused in all criminal trials. The reasonable operation of 
such evidence is to create a presumption that a person of 
good character was not likely to have committed the act im- 
puted to him; that there is some mistake or misrepresenta- 
tion in the evidence on the part of the prosecution, and it is 
strictly admissible evidence in the case. (3 Greenl. Ev. § 
25.) The good character of the party accused, satisfactorily 
established by competent witnesses, is an ingredient which 
ought always to he submitted to the consideration of the 
jury, together with the other facts and circumstances of 
the case. The nature of the charge and the evidence by 
which it is supported will often render such ingredient of 
little or no avail; but the more correct course seems to be 
not in any case to withdraw it from consideration, but to 
leave it to the jury to form their conclusion upon the whole 
evidence, whether an individual whose character was pre- 
viously unblemished, has or has not committed the particu- 
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lar crime for which he is called upon to answer. (2 Russ. 
Cr. p. 785-6.) 

There are cases, and this may be one of them, where the 
proof of guilt is so clearly made out as to render evidence of 
good character apparently of little or no importance, or quite 
immaterial, as the record presents the case; but the great 
variety of circumstances that very properly affect the credi- 
bility and force of testimony as it is delivered to a jury, of 
which we can know nothing, should restrain us from assu- 
ming to judge of the materiality of a fact, the importance of 
which can only be properly estimated by a jury in connection 
with such circumstances. It is not perceived how, on prin- 
ciple, a distinction can be made between evidence of facts 
and evidence of character; it is alike relevant as to the 
question of guilty or not guilty. I am aware it is sometimes 
said that such evidence should be restricted to doubtful cases, 
and that in such only can it be of any avail to the accused, 
and can not where the proof is complete and convincing. 
But who is to determine whether a case is clearly made out 
or is doubtful? In cases of doubt juries will acquit, and the 
evidence of character, according to that hypothesis, is then of 
no avail. But may there not be cases where the fact of good 
character would give the preponderance in favor of the ac- 
cused by creating a reasonable doubt, and where, if withheld, 
the jury might convict? And would it not be manifestly 
improper to deprive him of the benefit of such evidence on 
the trial, because the judge might deem the proof of guilt so 
clearly made out that in his opinion it could be of no avail 
if admitted, and would therefore do him no harm if exclu- 
ded? So that whether the case may be considered clear or 
doubtful, is not the proper criterion to govern. For the very 
fact which is excluded by reason of its supposed unimport- 
ance, may itself determine the character or complexion of 
the case in that respect, and make doubtful what was other- 
wise clear. 

The first instruction given by the court on its own motion 
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was erroneous, in submitting to the jury a question of law, 
i.e. what a felony is. 
There was no error in refusing the third, fifth and sixth 
instructions asked by defendant. (See Cr. & P. art. 2, § 4.) 
Judgment reversed and the cause remanded ; Judge Nap- 
ton concurring. Judge Scott absent. 


— 4 SOS + —— 


CatLtAway County, Plaintiff in Error, v. Notuny e¢ al., 
Defendants in Error. 


1. On the 29th August, 1835, H. dedicated to public use the lot in controversy 
by filing a plat in the office of clerk of the circuit court of Callaway county, 
on which plat this lot was marked “‘ Market Square,” under the statute, (R. 
C. 1825, p. 762.) On the 26th November, 1844, H. and his wife deeded the 
lot in controversy to the defendants: Held, that the statute of limitations 
runs against municipal corporations, and other authorities established to 
manage the affairs of the state, as against individuals ; and that the right 
of the public in property dedicated to public use may be lost by an adverse 
possession for ten years. 

2. When ten years have elapsed from the taking effect of our statute of limi- 
tations, all real actions are barred, although they first accrued under some 
other act of limitations, which gave a longer period. 


Error to Callaway Circuit Court. 


The lot in controversy was a part of Hockaday’s addition 
to the town of Fulton, in Callaway county. On the 29th 
August, 1835, said Hockaday filed in the office of the clerk 
of the circuit court of Callaway county a plat of said addi- 
tion, on which this lot, square No. 203, is marked “ Market 
square.” On the 26th November, 1844, said Hockaday and 
his wife deeded the said lot to the defendants as trustees of 
the Presbyterian church. On the 23d September, 1859, this 
writ was brought by Callaway county to the use of the in- 
habitants of Fulton, against the defendants as trustees. 


Ansell, Hardin & Gardenhire, for plaintiff in error. 


I. The first instruction asked by plaintiff should have been 
given, because, whether the said market square was by the 
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said plat expressed, named or intended for public use, was a 
question of fact for the court sitting as a jury to determine. 
There was undoubtedly evidence on the plat itself that it was 
intended for public use, and if so, then it was a conclusion 
of law that said Hockaday could not, after the plat was depos- 
ited in the recorder’s office, resume control over said square, 
or sell or donate the same. (Town Plats, Stat. Mo. 18365, 
p- 599 ; The City of Hannibal v. Draper, 15 Mo. 640; Trus- 
tees of Watertown v. Cowen, 4 Paige, 513; City of Cincin- 
nati v. White, 6 Peters, 431, 437; Barclay and others y. 
Howell’s Lessee, 6 Peters, 498, 504; 3 Kent, 450, 451; New 
Orleans v. The United States, 10 Peters, 662, 712, 731, 
734, 786.) 

II. The plaintiffs contend that the statute of limitations 
does not apply to or bara public trust, or a dedication of 
highways, streets, squares, &c., to public use; that if the 
statute of limitations applies at all, then it must be the stat- 
ute in force at the time of the defendants’ entry into said 
lot; that to entitle defendants to insist on the statute of lim- 
itations then in force, their possession must have been noto- 
rious, uninterrupted and under an adverse claim of title for 
a period of twenty years as required by the statute then in 
force. 

III. There can be no adverse possession set up by defen- 
dants in this cause. If Irvine O. Hockaday dedicated said 
lot of ground to public use, then he could not resume the 
possession and control of said lot either for the neglect to 
occupy said lot by the parties to whom dedicated, however 
long they might neglect to improve or fail to occupy said lot 
for the purposes of its dedication; but if the said Hockaday 
had resumed the control or occupancy of said lot, he would 
have held the same as a trustee for the public use and could 
not have set up adverse possession against plaintiff. 

IV. Defendants purchased for a nominal consideration, 
and held under a quitclaim deed said lot from I. O. Hock- 
aday. Daniel Nolley, one of the defendants, took the ac- 
knowledgment of said Hockaday to said plat before the filing 








JANUARY TERM, 1861. 395 








; Callaway County v. Nolley. 


of the same—the plat was filed as required by law and was 
notice to all persons—the deed of said Hockaday to Nolley 
and others states that said square “was originally intended 
to be donated to the town of Fulton for the purposes of a 
market, but there being so little public spirit in the town of 
Fulton that it is now believed there will not be shortly a 
market erected upon said square, therefore the original de- 
sign is abandoned and the said lot of ground is now donated 
and appropriated to said church for the purpose of erecting 
thereon a house of public worship ;” therefore the said de- 
fendants hold under no other or better title than said Hock- 
aday would have held had he resumed possession. There- 
fore plaintiff says that there is no legal medicine that can 
cure their defective title, and no balm in Gilead that can 
purge to a pure and pristine health the foul inception of 
their pernicious claim. 


H. C. Hayden, for defendants in error. 


I. The court committed no error against plaintiff in the 
introduction of testimony showing that Hockaday had re- 
mained in possession of the ground in controversy, had paid 
taxes assessed by the town and county ; that the trustees of 
the town had caused the sidewalk and curbs to be erected 
on the street used by the town running through said prop- 
erty. The evidence in regard to taxes was competent and 
relevant to show adverse claim by Hockaday down to the 
year 1844; that in regard to the street and building of the 
curbs with the evidence of the taxation by the town, alto- 
gether running through a space of twenty-four years, was 
relevant and competent to show the contemporancous con- 
struction of the plat by the acts of the parties, Hockaday and 
the town, that the property was regarded as the property of 
Hockaday. The non-user by the town showing either that 
there had been no acceptance of the alleged donation or 
that it had been subsequently abandoned ; that it had never 
been used for the purposes for which it was claimed to have 
been donated. The town must have accepted the donation. 
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(3 Kent’s Com., side page, 451, top page, 566, note a, note 
2; Law Reporter, March, 1849, p. 505; Willoughby vy. Inks, 
20 Wend. 96; 2 Greenl. Ev. § 662, 664; 2 Doug., Mich., 
Rep. 283—287 ; 16 Barb. 251; 14 ib. 511; 1 Rhode Island, 
511; 8 Grattan, 632; 6 Verm. 367, 355; 11 Penn. 444; 2 
Hilliard on Real Property, 73; 2 Selden, 257; 5 Strob. 217; 
40 Maine, 154; 8 B. Monroe, 232; 25 Maine, 5543 23 Ver- 
mont, 92.) 

II. The statute of limitations is a complete bar to this 
action. (County of St. Charles v. Powell, 22 Mo. 525; 18 
Mo. 220; 26 Mo. 453; 19 Mo. 602; 8 B. Monr. 259.) 


Scott, Judge, delivered the opinion of the court. 


This cause in the court below was made to turn on the 
statute of limitations. It was maintained for the plaintiff 
that inasmuch as the dedication made by Irvine O. Hockaday 
was for the public use, a titie to the lot in controversy could 
not be required under the statute of limitations by adverse 
possession. Admitting that by the plat of the addition 
made to the town of Fulton, the lot in question was intended 
for a market, it does not follow that a dedication for such a 
purpose was of such a character that a title to the lot dedi- 
cated could not be gained under the statute of limitations. 
The dedication it seems was made on the 4th of May, 1835. 
As the laws contained in the code of 1835, with few excep- 
tions, of which the act concerning plats of towns and villages 
were not one, did not go into effect until the 1st Decem- 
ber, 1835, the act concerning towns in the code of 1825 
will govern in this case. (Roberts v. Stoner, 18 Mo. 481.) 
The third section of the act concerning plats of towns and 
villages, (R. C. 1825, p. 762,) provides that “all maps and 
plats of towns and villages, and additions to towns or vil- 
lages, which shall be made, acknowledged, certified and 
deposited with the recorder as aforesaid, shall be deemed a 
sufficient conveyance to vest the fee of such parcels of land 
as are therein expressed, named or intended to be for public 
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uses, in the county in which such town, village or addition 
is situate, in trust and for the uses therein named, expressed 
or intended, and for no other use or purpose whatever.” 

Under this act, if the lot was intended for a market under 
the instrument of dedication, the legal title to it vested in 
Callaway county. The statute in using the words “public 
uses,” in reference to the dedication and donation made for 
the benefit of the inhabitants of a town or village did not 
thereby design to extend the use of the property to others 
than the inhabitants. In saying the property intended “ for 
public uses,” the legislature did not contemplate that the 
use of such property should be for the people of the State. 
It was for public use as contra-distinguished from the use of 
property belonging to the individual inhabitants of the town. 
Here then was a lot whose legal title was vested in Callaway 
county, in trust for the inhabitants of the town of Fulton. 
Callaway county was as competent twenty years ago to bring 
an action as it was at the time of the institution of this suit. 
In fact it is nothing more than a body politic, acting as trus- 
tee for the inhabitants of the town of Fulton. It is subject 
to the statute of limitations, as was held in the case of the 
County of St. Charles v. Powell, 22 Mo. 525. Property 
held by individuals or bodies politic in trust is as much sub- 
ject to the statute of limitations as that owned by individuals. 
Since, 1849, the ancient maxim nullum tempus occurrit regi 
has been abolished in this state, and now the state herself 
is bound by the statute of limitations in the same manner as 
individuals. So in the case of Funkhouser v. Langkoff, 26 
Mo. 453, it was held that the right to her commons held 
by the city of Carondelet for the benefit of the inhabitants 
thereof, would be barred by an adverse possession of twenty 
years. 

The cases cited by the defendant’s counsel seem opposed 
to these views. But there is a conflict of opinion on the sub- 
ject. Angell, in his work on highways, says, that the doc- 
trine of the earlier cases that there can be no loss of a public 
26—VOL. XXXI. 
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right by non-user, has to some extent been departed from in 
more modern decisions. (810.) In Commissioners v. Tay- 
lor, certain lands were conveyed for streets, but never used 
as such, but, on the other hand, enclosed and used as a farm 
for more than forty years; and it was held that the doctrine 
of non-user would apply, which would forfeit a corporate 
right as well as misuser. (2 Bay, 282.) The same prin- 
ciple has been established by the supreme court of Ohio, in 
the case of Fox v. Hart, 11 Ohio, 414; and in Kentucky, in 
the case of Rowan’s Executors v. Portland, 8 Ben. Mon. 259, . 
In this latter case it would seem that the fee of the land was 
vested in town trustees for the public use. Judge Marshall, 
in delivering the opinion of the court, said, “ that the public 
right as growing out of the dedication in this case, was sub- 
ject to be defeated and divested by adverse possession and 
claim for individual right for twenty years, admits, as we 
think, of no doubt. The dedication was not to the common- 
wealth as a corporate being, and vested no title or interest in 
her. The maxim nullum tempus occurrit regi, is therefore in- 
applicable. There is nothing to exempt the right which really 
vested in the town and its citizens to be upheld by them for 
the public, from the operation of the statute of limitations, 
or from the presumptions arising from adverse claim and 
possession as they would apply in ordinary cases of private 
right or public easements.” So in Vermont, it was held that 
the inclosure and occupation of land within the limits of a 
highway for twenty years under aclaim of right made a title 
by prescription to the land so enclosed and occupied as 
against the public. (22 Verm. 480, Angell, 311.) These 
views correspond with the opinions heretofore entertained by 
this court, and we are unwilling to depart from them as now 
the state herself by our law is subject to the statute of limi- 
tations. 

The construction put upon the existing statute of limita- 
tions as to real actions is, that where ten years have elapsed 
from the taking effect of the act, the action is barred, al- 
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though it first accrued under some other act of limitations, 
which gave a longer period within which to bring it. This 
construction of the act will give the trustees a title under 
their own adverse possession. 

Judgment affirmed. The other judges concur. 


Quick, Respondent, v. HannipaL & St. JosepH RaiLroap 
Company, Appellant. 


1. In an action under the statute, (R. C. 1855, p. 649, § 5,) a petition which 
neither avers negligence or misfeasance, nor states facts which would ren- 
der such an averment unnecessary, is deficient. The ground of liability 
should be distinctly stated. The place where the accident occurred should 
be stated. 


Appeal from Linn Circuit Court. 


Slack, for appellant. 


I. The court below erred in overruling the demurrer to 
the plaintiff’s petition. The petition is not founded on the 
statute entitled “An act for the better security of life, pro- 
perty and character,” approved 12th December, 1855. Hence 
the petition is bad, because it does not aver that the injury 
complained of was occasioned by the negligence or unskilful- 
ness of defendants’ agents or servants in running the loco- 
motive or cars on said railroad. This court will certainly 
not permit the plaintiff to avail himself of the provisions of 
‘so rigid and extraordinary a statute, without evincing that 
intention by the form of this action. 

II. The petition is bad, because it does not aver that the 
animal was killed at a place on said road where the same was 
not enclosed by a lawful fence, nor at a place on said rail- 
road where the same was not crossed by a public highway. 
A railroad company is not liable in damages to the owner of 
an animal killed by the locomotive or cars on the track of 
their road, even under the provisions of said act of the 12th 
December, 1855, unless the same was killed at a place on 
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said road where the same was not enclosed by a lawful fence, 
or at a place on said railroad where the same is not crossed 
by a public highway, and both allegations should be made 
and proved, unless the killing was occasioned by the negli- 
gence or unskilfulness of appellants’ agents, officers, or ser- 
vants, which should be made and proved. (R. C. 1855, p. 
649, § 5.) 


Harris, for respondent. 


I. I insist that the petition is sufficient, and rely on R. C, 
1855, p. 487, § 52. (See Nashville & C. R.R. Co., 25 Ala., 
N. S., 230; Langlor’s v. Buffalo R.R. Co., 19 Barb., 364; 
Nelson v. Vermont & C. R. R. Co., 26 Vermont, 717.) 


Napton, Judge, delivered the opinion of the court. 


This petition is deficient. It neither avers negligence nor 
misfeasance, nor states facts which would render such an aver- 
ment unnecessary. It is stated that the road was not fenced 
according to law; but it is not stated that the injury was 
committed where there was no fence, and where there was 
no crossing, or one without suitable cattle-guards. The 
demurrer ought to have been sustained. (Burton v. North 
Mo. R. R., 80 Mo. p. 572.) 

Judgment reversed and case remanded; Judge Ewing 
concurs. Judge Scott absent. 


—_+262e,—--——- 


Gray, Respondent, v. Hornseck, Appellant. 


1. In a petition for a reformation of a deed, the petitioner in his petition 
claiming to have purchased the north-east quarter of a quarter section, and 
that by mistake the deed recited the conveyance of the north-west quarter 
of the quarter section of land, the case was not one for a jury—the fact of 
the case being undisputed in proof. 

2. That under the circumstances of the case the facts being evident, held, not 

to be very material whether the petition was to be regarded as one fora 

specific performance of a contract or for the reformation of a deed. 
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Appeal from Greene Circuit Court. 


Linderbouer, for appellant. 


Richardson, for respondent. 
Napron, Judge, delivered the opinion of the court. 


This is an action brought by Gray against one Cason to 
correct a mistake in a deed. The plaintiff alleges that he 
bought a tract of land of Cason, embracing among other 
parcels the north-east quarter of the south-west quarter of 
section thirty-six, township thirty, range twenty-two; that 
he paid for the land, and received a deed for the same, but 
by mistake the north-west quarter of the south-west quarter 
of the section above referred to was mentioned in the deed 
as the land conveyed, instead of the north-east quarter. The 
prayer of the petition was to have this mistake rectified by 
a decree of the title. 

Hornbeck, who had attached the land as a creditor of 
Cason, was admitted to defend the suit, Cason being a non- 
resident and making default. His answer was a general 
denial. The case was tried by a jury, and the jury found 
for the plaintiff, and the court adjudged accordingly. 

The case was not one for a jury, and if it had been, the 
instructions submitted the case to the jury upon a point not 
really in issue. It was treated by the court as an action for 
a specific performance. But the testimony was very clear 
that Cason sold the land in question ; that the forty acres 
named in the deed was still vacant land; that he owned 
the forty claimed, and had sold it and delivered the pos- 
session of it to Gray, and received the money for it. There 
was no evidence offered by the defendant. Under these cir- 
cumstances, it is not very material whether the petition was 
regarded as one for a specific performance or for the refor- 
mation of a deed. In either event, the plaintiff was entitled 
to a judgment for a title, and the judgment of the circuit 
court is therefore affirmed. 
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Tue State Respondent v. BonpEN, Appellant. 


1. As to instructions in the case of indictment for disturbance of a neighbor- 
hood. 


Appeal from Laclede Circuit Court. 


Foster, for appellant. 
Knott, (attorney general,) for the State. 


This is the instruction given by the court at the instance 
of the State: “If the jury believe the defendant, in the 
county of Laclede, within one year before the finding of this 
indictment, made a loud and unusual noise, or threatened or 
quarrelled or fought in the town of Lebanon, in said Laclede 
county, in the presence or hearing of one or more persons 
then in or near said town of Lebanon, and that such act or 
acts were wilfully done, they must find defendant guilty.” 

The instruction given on behalf of defendant is: “The 
court instructs the jury that the offence in this case is a dis- 
turbance of the neighborhood, and unless the jury believe 
from the evidence that the State has proved that the neigh- 
borhood of the town of Lebanon was actually disturbed by 
the acts or words of the defendant, they ought to find him 
not guilty.” 


NapTon, Judge, delivered the opinion of the court. 


The first instruction given by the court on the trial of this 
case is erroneous. If the first instruction given for the de- 
fendant had been adopted as a modification of the one given 
for the State, there would have been no reason to suppose 
the jury could have been misled. But the first instruction 
given for the State was suffered to stand as an independent 
and complete proposition ; the one given for the defendant 
was contradictory to it, and so the jury could only be per- 
plexed as to which was to be their guide. 

Judgment reversed and cause remanded; Judge Ewing 
concurring. Judge Scott absent. 
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Levy, INTERPLEADER, Appellant, v. Levy, Respondent. 


1, A. and B., by attachment, levied on stock of goods as property of B.; C. 
filed interplea claiming attached property. On the trial, B. testified to 
having sold the goods to C. and that C. and B. had made a deed of trust 
on said goods to D. After introducing testimony to impeach B., A. offered 
to introduce in evidence the deed from B. and C. to D., which was exclu- 
ded. Held, that if the deed was offered to show an incumbrance upon the 
title of the interpleader to the property, it was properly excluded ; that the 
deed was undoubtedly evidence for the purpose of showing circumstances 
leading to a suspicion of fraud, and that the rejection of the deed is not 
sufficient ground for reversal. 


Appeal from Chariton Circuit Court. 


Keiler & Co. sued Sylvain Levy, by attachment, and levied 
on a stock of goods as the property of defendant. Jacob 
Levy filed an interplea claiming the attached property. On 
the trial of the interplea, the interpleader introduced as ‘a 
witness the defendant, Sylvain Levy, who testified that some 
time before the attachment he sold the attached property to 
his brother, the interpleader ; that at and before such sale 
he was indebted to his brother in a large amount, and that 
the sale was made in payment of such indebtedness; that 
said sale was made at one or two o’clock in the morning, be- 
cause defendant expected his property to be attached by 
others. He testified that he and interpleader executed a 
deed of trust before the attachment to Jacob Smith, as trus- 
tee of Taussig & Co. Keiler & Co., after introducing wit- 
nesses tending to impeach the credit of Sylvain Levy, offered 
to read to the jury the deed of trust executed by interpleader 
and defendant to Jacob Smith, as trustee for Taussig & Co., 
conveying to him the attached property. This deed the 
court excluded. 


Mullins & Harris, for appellant. 


I. The deed of trust from the two Levys to Smith should 
have been permitted to go to the jury. It showed title, or, 
at all events, the right to the possession of the goods to be in 
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Smith, the trustee. If it was not competent in the state of 
the pleading to show title in Smith, it seems that it was com- 
petent for the plaintiffs to show by the deed that the title to 
the goods or the right to possession of them was not in the 
interpleader. Further, the defendant in the attachment, in 
his examination by the interpleader, had testified as to the 
existence of this deed, its occasion and intent, and it surely 
was proper after parol evidence as to the deed had been in- 
troduced by one party that the other party should have been 
permitted to introduce the deed so that it might speak for 
and explain itself. A document admissible for any purpose 
should be read. (Allen v. Moss. 27 Mo. R. p. 863.) 


Adams, for respondent. 


I. The fact of the execution of the deed of trust by the 
claimant, and the defendant in the attachment to Smith to 
secure a debt to Abeles, Taussig & Co., and the notice and 
contents of that deed were already in evidence before the 
jury, and therefore the mere formal reading of the deed of 
trust could have added nothing to what was already before 
them. The only possible purpose in reading the deed was to 
show that the defendant in the attachment had intermeddled 
with the goods by joining in giving this decd after his sale to 
the claimant, and this fact of giving the deed and its con- 
tents had already been proven by the evidence of Sylvain 
Levy. It would be an idle pretence to think of reversing 
this judgment because the formal reading of that deed was 
excluded. 


NapTon, Judge, delivered the opinion of the court. 


The only error assigned and insisted on, upon the argu- 
ment of this case, is the exclusion of the deed of trust, exe- 
cuted by the Levys to one Smith, to secure a debt of about 
a thousand dollars to Taussig & Co., of St. Louis. 

If this deed was offered to show an encumbrance upon the 
title of the interpleader to the property, it was properly ex- 
cluded. It did not concern the plaintiffs in the attach- 
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ment suit that other persons had an interest, in conjunction 
with the interpleader, in the property attached, or that the 
interest of the interpleader was subject to the claims of a 
stranger. This wasa matter to be settled between the inter- 
pleader and the mortgagee or trustee, and if he had the 
possession of the property, when the attachment was levied, 
his claim may be inferred to have been made with their ac- 
quiescence. 

The deed may have been offered to show circumstances 
leading to a suspicion of fraud, and it was undoubtedly evi- 
dence for this purpose; but the fact that such a deed had 
been made, and was executed by both the Levys, and the 
circumstances under which it was executed, were already in 
evidence. Regarding the proffered reading of the deed in 
this light, we do not see why it was objected to; but we do 
not perceive any purpose to be attained by its formal exhibi- 
tion to the jury, which proof of its existence and contents 
had not already accomplished. It was admitted, or at least 
proved, without any attempt at contradiction, that such a 
deed was executed by J. and S. Levy; its contents or pur- 
port was stated, and the manner and form of its execution 
was stated. The formal reading of the deed could not have 
varied the effect of the testimony in any respect, and al- 
though we think the deed might have been admitted, yet its 
rejection under the circumstances is not sufficient to autho- 
rize a reversal of the judgment. We suppose the deed was 
rejected on the ground that it was offered to prove title in 
the trustee, and on this ground it was rightly rejected. It 
might have been admitted, however, as evidence tending to 
show fraud; but as everything connected with its execution, 
having any bearing upon this point of view, had already been 
proved, the deed itself was unimportant, and its rejection 
could not have prejudiced the case of the plaintiff in the 
attachment. 

Judgment affirmed; Judge Ewing concurs. Judge Scott 
absent. 
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Tue State, Respondent, v. Stout, Appellant. 


1. It is unusual for the court to point out a particular witness and tell the jury 
to disregard his testimony, if they think he has testified falsely in one partic- 
ular; and when this is done and all instructions upon the defence which 
the witness’ testimony tends to establish are refused, it is clearly erroneous 
and a good ground for reversal. 


Appeal from Phelps Circuit Court. 


The defendant was indicted under the statute for an as- 
sault upon one Pleasant Caps. At the trial defendant offered 
Henry Caps as a witness to prove that Pleasant Caps had 
fired a pistol, drawn a knife, and did other acts which threw 
the defendant on the defensive. The court gave this instruc- 
tion for the State: “7. If the jury believe from the evidence 
that Henry Caps wilfully swore false to any material mat- 
ters, then they may disregard his whole testimony.” The 
instruction refused for defendant is in these words: “3. A 
man has a right to defend himself and even to take the life 
of the assailant in his lawful defence, when there shall be 
reasonable cause to apprehend a design to commit a felony 
or to do some great personal injury, and there shall be rea- 
sonable cause to apprehend immediate danger of such design 
being accomplished ; and if the jury believe from the evi- 
dence in this cause that at the time of the assaulting and 
beating of the said Pleasant Caps by defendant, defendant 
had reasonable grounds to apprehend a design on the part of 
Caps to commit a felony on defendant, or do him some great 
personal injury, and there was reasonable cause to apprehend 
immediate danger of such design being accomplished, the 
jury will find the defendant not guilty.” 


Waddill, for appellant. 
Knott, (attorney general,) for the State. 
Napton, Judge, delivered the opinion of the court. 


The refusal of the court to give the third instruction asked 
by the defendant, taken in connection with the seventh given 
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for the State, had a tendency to withdraw from the jury al- 
together the question of self-defence. It is not usual for a 
court to point out a particular witness and tell the jury to 
disregard his testimony, if they think he has testified falsely 
in any material particular; and when this is done, and all 
instructions upon the defence which this witness’ testimony 
tends to establish are refused, the jury must understand the 
court to be of opinion that no case of self-defence is made 
out; in other words, that the testimony of the suspected 
witness is entirely unworthy of credit. This conclusion may 
be correct, but it is the province of the jury, and not of the 
court, to pass upon the credibility of witnesses. 

Judgment reversed and case remanded; Judge Ewing 
concurs. Judge Scott absent. 


Mites, Respondent, v. HannipaL & St. JosepH RatLroap 
Company, Appellant. 


1. In an action under the statute (R. C. 1855, p. 649, § 5) the petition should 
state explicitly on what ground the liability of the company is placed. It 
is not sufficient to charge negligence and wilfulness and also to allege that 
the road was not fenced and that there were no cattle-guards at the cross- 
ings, without stating where the accident occurred. Negligence and unskil- 
fulness are not essential to a recovery, if the accident happened where there 
was no fence and where there was no crossing, or where the crossing was 
not protected by a cattle-guard. 


Appeal from Linn Circuit Court. 


Slack, for appellant. 


I. The court below erred in overruling the demurrer to the 
plaintiff’s petition. Said petition was not founded on the 
statute entitled “‘ An act for the better security of life, prop- 
erty and character,” approved the 12th December, 1855, 
and the petition does not aver negligence or unskilfulness on 
the part of defendant’s officers, agents, or servants, in the 
running of defendant’s locomotive or cars on said railroad. 
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And this court will certainly not permit the plaintiff to avail 
himself of the provisions of so rigid and extraordinary a 
statute, without evincing that intention by the form of his 
action. 

II. The petition is bad because it does not aver that the 
animal was killed at a point or place on said road where the 
same was not enclosed by a lawful fence; nor does it aver 
that the animal was killed at a place other than in the cross- 
ing of some public county highway ; nor does the testimony 
of the witnesses show that the killing was at any other place 
than where said road was enclosed by a lawful fence, or in 
the crossing of a public highway. 


Mullins, for respondent. 


I. The court committed no error in refusing to declare the 
law as asked by the defendant. Under the statute entitled 
“ An act authorizing the formation of Railroad Associations,” 
&e., (R. C. 1855, p. 487, § 52,) if cattle or other animals are 
killed on a railroad which is not fenced or which has not 
cattle-guards erected, the question of negligence or wilful- 
ness does not arise. It is only necessary for the plaintiff to 
prove property in the stock killed, their value, and that the 
same were killed by defendant’s locomotive or train. (5 
Ind. 111; 14 Barb., N. Y. 364; 4 Rich., S. C., 329; Gor- 
man et al. v. Pacific Railroad Co. 26 Mo. 452.) 

II. Plaintiff’s cattle were rightfully at large. The com- 
pany not having fenced their road, took upon themselves the 
risk of cattle straying thereon, and are liable without regard 
to negligence. (8 Ohio, 172.) 


Napton, Judge, delivered the opinion of the court. 


The petition in this case is defective. It is impossible to 
conjecture on what ground the liability of the company is 
placed. Negligence and wilfulness are charged, and it is 
also alleged that the road was not fenced and that there were 
not cattle-guards at the crossings, but where the accident 
occurred is not stated. The evidence merely showed the 
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killing of a cow by the locomotive. The instructions asked 
by the defendant were not the law. Negligence and unskil- 
fulness on the part of the company’s agents were not essen- 
tial to a recovery if the accident happened where there was 
no fence and where there was no crossing, or where the 
crossing was not protected by a cattle-guard. How this was 
does not appear. 

Judgment reversed and cause remanded; Judge Ewing 
concurs. Judge Scott absent. 


——_+2¢@e+—__. 


Dixon, Respondent, v. HannipaL & St. JosEPH RAILROAD 
Company, Appellant. 


1. Under the statute, (R. C. 1855, p. 876, § 2,) process may be served on a 
railroad company in any county where there is any office or place of busi- 
ness of the company, although the president or chief officer may not be 
found in the county or reside therein. 


Appeal from Buchanan Common Pleas. 


Hall, for appellants. 


The service of process in this case is not in accordance 
with the law. (R. C. 1855, p. 376, § 2, 4.) 


Vories §- Vories, for respondent. 


I. The only question presented for the consideration of 
this court is, whether the answer filed by the defendants in 
this case presented any defence inthe nature of a plea to the 
jurisdiction of the court below, or, in other words, whether a 
corporation can be sued and served with process in any 
county except where the principal officer of the company is 
situate, or an office where it usually transacted its usual 
business. It is contended by the respondent that the service 
in this case is proper, and that the court had jurisdiction. 
The statute provides that service made be made on the presi- 
dent or other chief officer of a corporation, or, in his absence, 
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by leaving a copy at any business office of the company with 
a person having charge thereof, shall be deemed sufficient. 
The statute does not say that the service must be at an office 
for the transaction of the usual and ordinary business of the 
company. It only requires that it shall be a business office, 
(R. C. p. 376.) 


Ewinc, Judge, delivered the opinion of the court. 


The question in this case is as to the sufficiency of the ser- 
vice of the summons. 

The statute directs that the summons when issued against 
any banking or other incorporated company, served on the 
president or other chief officer of such company, or in his 
absence by leaving a copy thereof.at any business office of 
said company, with the person having charge thereof, shall 
be deemed a sufficient service ; and if the corporation have 
no business office in the county where suit is brought, or if 
no person shall be found in charge thereof, and the president 
or chief officer can not be found in such county, a summons 
shall be issued, directed to the sheriff of any county in the 
state where the president or chief officer of such company 
may reside or be found, or where any place of business may 
be kept of such company, &c. (R. C. 1855, p. 376.) 

Another provision of the same act allows suits against 
corporations to be commenced in the county where the cause 
of action accrued, or in any county where they shall have 
or usually keep an officer or agent for the transaction of 
their usual and customary business. (§ 4.) 

There is, at first view, some obscurity in the first clause of 
the second section above quoted, arising from an apparent 
implication that the place of business spoken of may be such 
as is kept or occupied by the president or chief officer of the 
corporation. But the language of the second clause is 
plainer, and it is quite obvious that the phrase “ place of 
business” is not used in that restricted sense. For the phrase 
“no business office,” &c., is employed co-relatively with that 
of “any business office of said company,” in the preceding 
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part of the section; and the absence of the chief officer 
spoken of, is not a temporary absence from an office usually 
occupied by him, but an absence from the county. For pro- 
cess may be served in any county where there is any office 
or place of business, although the president or chief officer 
may not be found or reside therein. 

By the fourth section, suits must be instituted in the 
county where the cause of action accrued, or in any county 
where the corporation shall have or usually keep an office 
for the transaction of their usual and customary business. 
Here the term is used in a more restricted sense, and with a 
qualification that is explanatory of its meaning as it occurs 
in the preceding section. 

Judgment affirmed ; Judge Napton concurring. 


——_(eeer—— 


Smita, Defendant in Error, v. Harpesty, Plaintiff in Error. 


1. A. sued B. for damages to his house in excavating his lot in such manner 
that the bank fell and injured the wall of A.’s house. In such case an in- 
struction that if defendant managed his excavating so carelessly that there- 
by he contributed to the injury of plaintiff, is erroneous. 


Error to Kansas Court of Common Pleas. 


This was an action for damages. Plaintiff was employed 
by one McCoy to build the brick walls of a house on a lot 
adjoining a lot owned by defendant. Before he had comple- 
ted said walls, defendant had been excavating on his own lot, 
and managed so carelessly and negligently that the bank of 
defendant’s lot fell and knocked down a part of plaintiff’s 
wall. The following is the instruction given by the court at 
the instance of plaintiff: “ That if the court believe that the 
defendant managed the excavation of his lot carelessly and 
that his carelessness contributed to the injury of plaintiff, 
that then defendant is responsible for the damages ; and that 
the care ought to be commensurate with the danger.” The 
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instruction asked by defendant and refused is in these words: 
“7, If the jury believe that the bank on defendant’s lot 
was caused to fall against the house then being erected by 
plaintiff, by reason of the excavation done upon the lot upon 
which said house was being erected, they are bound to find 
for defendant.” 


Hovey, for plaintiff in error. 


I. There was no evidence upon which to hypothecate the 
instruction asked by defendant in error. (Craighead y, 
Wells, 21 Mo. 404.) The seventh and last instruction asked 
by defendant below is clearly the law arising upon the facts 
in evidence and ought to have been given. (Wyatt v. Har- 
rison, 3 Barn. & Adolph, 871.) 


NaPTon, Judge, delivered the opinion of the court. 


The instruction which the court gave at the instance of the 
plaintiff is erroneous. To say nothing of the entire want of 
testimony to authorize it, so far as we have been able to dis- 
cover, it is not the law that the defendant is responsible for 
a carelessness which merely contributed to an injury to plain- 
tiff. It may be that the plaintiff’s own conduct may have 
materially contributed to the same result, in which event the 
defendant would not be responsible. 

We are unable to see why the seventh instruction asked 
by the defendant was not given. That instruction was, that 
if the bank on defendant’s lot was caused to fall against the 
house, in the process of erection by plaintiff, by reason of 
the excavation on the lot upon which plaintiff was building, 
the verdict should be for the defendant. ~ This would seem 
to be undoubtedly true as a proposition of law, and a num- 
ber of witnesses seemed to be of opinion that this excava- 
tion of plaintiff’s was the true cause of the land slide. 

Judgment reversed and cause remanded; Judge Ewing 
concurs. Judge Scott absent. 
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Tue Strate, Appellant, v. Peacock, Respondent. 


1. In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false pre- 
tences by means of which the property was obtained must be falsified by 
distinct and specific averments, as in an assignment of perjury. 


Appeal from Cedar Circuit Court. 


Knott, (attorney general,) for the State. 
Johnson & Ballou, for respondent. 


I. The first count in the indictment is insufficient. The 
acts made indictable in the statute does not make criminal 
the acts charged in the first count of the indictment as 
alleged. The thing obtained is a deed or title to forty acres 
of land, which is neither money, personal property, a right 
in action, or other valuable thing or effects, within the mean- 
ing of that section; nor is the deed a valuable thing itself 
the land it conveys may be, but not the deed. It is not 
averred in the indictment to whom the deed was made; it is 
not charged that the deed was executed by Scott or by whom, 
to show it was of any value. Nor is a false representation in 
the description of land or its location such a false pretence 
as is made criminal under the section alluded to; nor are the 
representations alledged to have been made by the defendant, 
particularly and specifically alleged to be false; nor is it 
alleged, nor does it appear that although the representations 
were untrue, that Scott or any other person was defrauded, 
or likely to be, to any amount, except as to the value of the 
land per acre. 

II. The second count is also insufficient in this, that it is 
not averred that for and in consideration of a trade for the land 
of the defendant in Iowa, Scott assigned defendant a certain 
bond which is set out. The supposed bond is not a bond, as 
it is not said in it to be valid. It is not alleged to be of any 
value, nor is it averred to have beeen executed by any per- 
son, or that anybody was bound thereby. The indictment 
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merely recites the supposed bond, which, for aught that ap- 
pears in the indictment, was wholly fictitious, and certainly 
it will not be contended that a person should be punished 
unless some person is injured or defrauded. The second 
count is otherwise insufficient and informal. The judgment 
ought not to be reversed. 


EwinG, Judge, delivered the opinion of the court. 


This was an indictment under section fifty-one, (R. C. p. 
582.) for obtaining by false pretences the signature of one 
George Scott, to an instrument of writing. There are two 
counts ; the first, after setting out the several pretences, 
charges that by such false pretences, a deed of forty acres of 
land, lying in the county of Cedar, was obtained, and that by 
such false pretences the said Scott was induced to trade and 
barter land to the said defendant, being in said county, for 
lands in Iowa. There is no description of the instrument, 
other than by designating it in general terms as a deed, nei- 
ther its date, description, or numbers of the land conveyed, 
names of persons executing it, (except by inference,) nor 
any of its contents, except as before stated, are set out-or 
referred to in this count of the indictment. There is no 
averment that the prosecutor owned or had any interest in 
the land conveyed; nor does it appear other than by a very 
liberal intendment that Scott had affixed his signature to 
any instrument of writing whatever. For aught that ap- 
pears, it may be void upon its face; may create no liability, 
and be apparently of no value. It may be such that it could 
by no possibility prejudice any one in relation to his estate. 
And although it may not be necessary to the offence that the 
party signing his name should actually suffer loss or injury, 
yet it does not appear from any allegation concerning the in- 
strument that it could or might work injury to the person 
from whom it was obtained. Can it be said, then, that the 
facts constituting the offence attempted to be charged, are 
averred in this count? that they are set forth with as much 
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certainty as the nature of the case would allow? or that, if 
the defendant should be again questioned for the same 
offence, the description of the deed is such that it could be 
identified by the record ? 

At common law, the indictment is clearly defective. A + 
recent statute of this state, however, copied from an English 
statute, (14 & 15 Vict.) has greatly relaxed the rules of 
pleading in respect to a certain class of indictments, (includ- 
ing that under consideration,) and it seems now to be suffi- 
cient to describe the instrument by any name or designation 
by which the same may be usually known, or by the purport 
thereof, without setting out any copy or fac simile thereof, 
or otherwise describing the same or the value thereof. 
(Prac. Cr. C. art. 4, § 28.) Whether under this provision 
the first count would be good it is unnecessary to determine, 
as that indictment is clearly bad on other grounds. 

The second count, after averring the several pretences, sets 
out hec verba, an instrument in the usual form of an obli- 
gation to convey certain real estate therein described, pur- 
porting to be executed by one Starnes to Willis; assigned 
by Willis to Scott, by Scott to the defendant, and by the lat- 
ter to one Valentine. It avers that under such false, felo- 
nious and fraudulent representations of the said Peacock, he, 
the said Scott, was induced to assign and deliver to the said 
Peacock a certain bond to land, (which is set out as before 
stated,) and that the defendant, with a felonious intent to 
cheat said Scott, feloniously and disgracefully, and by the 
false pretences aforesaid, obtained said bond assigned as 
aforesaid, &c. ~<) 

In both counts the false pretences are thus negatived, 
namely, “whereas in truth and in fact the said land was not 
as represented by the said Amos Peacock.” In this respect, 
the indictment is defective. It is not sufficient to charge 
that the defendant falsely pretended, &c., setting forth the 
means used, and then to aver that by means of such false 
pretences he obtained the property, but such of the pretences 
as the pleader intends or expects to prove on the trial were 
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used, and were false ; he must, as in an assignment of per- 
jury, falsify by specific and distinct averments. (3 Chitty, 
Cr. L. 999; People v. Stone, 9 Wend. 191; 2 M. & S. 279.) 

Judgment affirmed; Judge Napton concurring. Judge 
Scott absent. 


——_1#60e;——— 


THomas L. SNEAD AND Wire, Appellants, v. Mary Sureve 
et al., Respondents. 


1. Where the widow renounces the provisions of her husband’s will, and 
elects to take her dower, and thereby diminishes the value of the property 
of one of the devisees, whether said devisee is entitled to compensation for 
the injury thus occasioned. Quere.* 


Appeal from St. Louis Land Court. 


Henry M. Shreve, by his will, after bequeathing his per- 
sonal property, &c., devised all his real estate, within the 
corporate limits of the city of St. Louis, to his daughter, Re- 
becca A. Carter, and his grand-daughter, Harriet V. Reel, one 
of the plaintiffs. By article 7, he devised the home farm, 
called the Gallatin Place, with its stock, &c., to his daugh- 
ters, Mary Shreve and Florence Shreve, and to the survivors 
of them, &c.; while to his wife he gave the use and profits of 
the Gallatin Place, &c., during her natural life, or until 
marriage, under conditions, &c. 

This article “ provided further, that in case my said wife, 
Lydia R. Shreve, shall not accept of the provisions and lega- 
cies in this my last will by me hereinbefore made, and given 
to her and for her benefit, and shall at any time hereafter 
prosecute any action in suit for dower, &c., then and in that 
case the said provision, and legacies, and bequests by me 
hereinbefore given and intended her, shall cease, and be null 
to all intents and purposes, anything in this my last will to 
the contrary notwithstanding. And I do hereby will and 





* This case was decided at the March Term, 1860. 
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declare that then and in the case last mentioned, her dower 
shall be set apart for her out of the estate, real and personal, 
in this article mentioned.”’ 

Florence Shreve died before her father, without issue. 

The widow, Lydia R. Shreve, renounced the provisions of 
the will, and instituted suit for dower, and in such suit 
dower was allotted to her in part in real estate within the 
corporate limits of the city of St. Louis, devised to Harriet 
V. Reel. 

The plaintiff Snead and his wife Harriet V. instituted suit to 
procure compensation for the damages caused by the widow’s 
election. The defendants, Mary Shreve, by her guardian, 
and Lydia R. Shreve, demurred to the petition for want of 
cause of action. 

The land court sustained the demurrer, and the plaintiffs 
prosecuted their writ of error. 


S. T. & A. D. Glover, for plaintiffs in error. 


Krum & Harding, and Todd, for defendants in error. 
Scott, Judge, delivered the opinion of the court. 


We do not understand that the plaintiffs claim compensa- 
tion from the interest devised to his infant children by Shreve. 
They claim indemnity for the injury they have sustained by 
the act of the widow in renouncing the provisions made for 
her by the will, and taking dower in the land devised to 
them. They maintain that out of the provisions thus re- 
nounced by the widow, they have a right to compensation ; 
and that a court of equity, although the provisions have been 
renounced and thus rendered of no avail, will sustain them to 
the extent of furnishing that compensation. It is a rule of 
law that courts, in the interpretation of wills, should endea- 
vor to place themselves in the situation of the testator, and 
avail themselves of all the knowledge he possessed in relation 
to his family and estate which would furnish any aid in ascer- 
taining his intention. From a want of knowledge of the nett 
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annual value of the provisions made for the support of the 
widow and of her infant children during minority, we are 
embarrassed in the construction of this will. The provision 
for the support of the minor children has been diminished by 
the portion taken by the widow for her dower. If the com- 
pensation claimed by the plaintiffs would take away a sup- 
port for the children or child during minority, a plain inten- 
tion on the part of the testator to do this, or some rule of 
law would only warrant the court in giving an interpretation 
to the will that would cause such a result. On the other 
hand, if the compensation demanded can be awarded without 
depriving the minor child of an adequate support, and thus 
leave it in as advantageous a state as though the will had not 
been renounced by Mrs. Shreve, there would seem to be no 
great hardship in it. We understood the argument of the 
counsel for the child that the allowance of the demand of the 
plaintiff might produce the effect of depriving such child of 
any support. Under these circumstances, we have come to 
the conclusion that the judgment of the court below should 
be reversed, the demurrer overruled, and the defendants 
be required to make answer to the petition. 

The judgment reversed and the cause remanded. The 
other judges concur. 


[ END OF JANUARY TERM. ] 
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GrorcE Pomeroy et al., Respondents, v. THEoporE Berts 
and JoHN O. MELLEN, impleaded, &c., Appellants. 


1. Anorder of court, directing non-resideut defendants to be notified by pub- 
lication, will not authorize a judgment against resident defendants who have 
not been duly served with process. 

2. At law, a judgment which is irregular as to one of several defendants for 
want of due service of process upon him, is irregular as to all, and will be 
set aside. (Smith’s administrator v. Rollins, 25 Mo. 410, affirmed.) 

3. An appearance for the purpose of setting aside an irregular judgment 
waives no right of the party thus appearing. 


Appeal from St. Louis Circuit Court. 


This was a suit on a bill of exchange drawn by Orr & Hull, 
in favor of the plaintiffs, accepted by the firm of Betts, Mellen 
& Co., of which Theodore Betts, John D. Mellen, Joshua 
Jackson, John O. Mellen, and A. A. K. Sawyer, were part- 
ners. 
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The writ was personally served upon Betts, and a return 
of non est was made as to Jackson, John O. Mellen and Saw- 
yer. Betts and John D. Mellen appeared and answered at 
the return term. The plaintiffs filed an amended petition 
against the original defendants, and made the drawers of 
the bill, Orr & Hull, also parties defendants. To this petition 
was annexed an affidavit that Orr & Hull were non-residents, 
upon which an order of publication issued to make them par- 
ties. The facts are fully stated in the opinion of the court. 


W. M. Grover, for appellants. 


I. The court below did not acquire jurisdiction over John 
O. Mellen by any service actual or constructive, and the 
judgment as to him is irregular, he having been returned 
not found, not having entered any appearance, and no pub- 
lication have been made to bring himin. (R. C. 1855, p. 
1224-5, § 18,15, 16,17.) The appearing for the purpose 
of filing motions to set aside the judgment did not waive the 
right of Mellen to except to the jurisdiction. (Smith’s adm’r 
v. Rollins, 25 Mo. 408.) 

Il. The judgment being irregular and erroneous as to 
John O. Mellen, must be set aside as to all. (Smith’s 
adm’r v. Rollins, 25 Mo. 408; Rush v. Rush, 19 Mo. 441; 
1 Roll. Abr. Err. Pl. 9; Cruikshank v. Gardner, 2 Hill R. 
353; 2 Saund. 212; 1 Ld. Ray, R. 601.) 


C. T. Burnes, for respondent. 


The publication made a valid service against all the de- 
fendants, and judgment might properly have been entered 
against all. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Ewing, in which Judge Napton 
concurred. The parties have now agreed that that opinion 
may be adopted by the court, and judgment rendered ac- 
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cordingly. Therefore, the court adopts the opinion, and in 
accordance therewith, the other judges concurring, the judg- 
ment below is reversed and the cause remanded. 


EwInG, Judge. 


The only point in this case is, whether as to the defendant 
John O. Mellen there was any notice of the suit. The suit 
originally was brought against Betts, John O. Mellen, J. D. 
Mellen, Jackson and Sawyer. There was a return of non est 
as to John O. Mellen, Jackson and Sawyer. Subsequently 
the plaintiff filed an amended petition, making Thomas Orr 
and Louis Hull parties defendant; and on affidavit alleging 
that Hull and Orr were non-residents, an order of publica- 
tion was made by the court in the usual form as to these 
parties only ; no others referred or named in it. Afterwards, 
at the October term, 1858, judgment by default was taken 
against all the defendants except Orr and Hull, which, on 
their motion, was set aside, and the suit dismissed by plain- 
tiff as to John D. Mellen, Jackson and Sawyer, and judg- 
ment, for want of answer, entered against Betts, John O. 
Mellen, Orr and Hull. The November following, Betts and 
Mellen filed their several motions to set aside the judgment, 
alleging the want of legal service or notice, and that the 
court have no jurisdiction. On the hearing of these motions, 
the return of the sheriff, affidavit of the printer, and the 
notice thereto annexed, were read in evidence, and the mo- 
tions were overruled; to which Betts and Mellen excepted. 

An order of publication, where there are non-resident de- 
fendants, may be made by the court (or clerk, in vacation), 
upon an allegation in the petition or an affidavit, alleging the 
fact of such non-residence, and directed to the non-residents, 
notifying them, &c. In this case, the order following the 
affidavit applied to Orr and Hull only—no others being 
named or referred to. But the publication actually made 
does not strictly conform to the order of the court. It recites 
“that defendants, Jackson, John O. Mellen and Sawyer can 
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not be found ;” and the court being otherwise satisfied that 
the defendants Orr and Hull are non-residents of the State, 
and the court being further satisfied that process can not be 
served on said last named defendants, it ison motion of said 
plaintiffs, by their attorney, ordered that said defendants be 
notified, &c.; and that unless said defendants be and appear, 
&c. By another provision of the statutes, when the sheriff 
makes returns that the defendant can not be found, the court, 
being first satisfied that process can not be served, shall make 
an order as is required in the preceding sections in case of 
non-resident defendants. (Prac. Act, Art. 5,§ 15.) Under 
this section the court only, and not the clerk, is authorized 
to make an order of publication; and it is evident that the 
order by the court only applied to the defendants Orr and 
Hull, and was based upon the affidavit filed with the petition, 
under section 13 of the article referred to. The recital, 
therefore, in the publication, so far as it relates to other de- 
fendants, was unauthorized by the order, and can have no 
effect as to them. But the notice, as actually published, 
seems to be directed to Hull and Orr, not to the defendants 
generally, nor to John O. Mellen. It is true that it states 
that the other defendants could not be found, but it then 
designates specially the defendants Orr and Hull as the 
parties, who, by reason of their non-residence, could not be 
served with process; and these, and these only, it would ap- 
pear were intended to be affected by the notice. 

The defendant appeared only for the purpose of resisting 
the jurisdiction, and no right was thereby waived; and the 
notice being insufficient as to Mellen, the judgment should 
have been set aside as to his co-defendant, Betts, also. 
(Smith’s adm’r v. Rollins, 25 Mo. 410.) 

Judgment reversed and the cause remanded, Judge Nap- 
ton concurring. 
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Curist1AN Meyer, Respondent, v, Henry A. Ferre et al., 
Appellants. 


1. The allegation in a petition upon a promissory note, that the defendants 
being indebted to plaintiff executed to him their note, describing it, is a 
sufficient averment of the delivery of such note. 


Appeal from St. Louis Court of Common Pleas. 
The facts are stated in the opinion of the court. 


H. N. Hart § Mc Gibbon, for appellants. 


I. The petition does not aver the fact of delivery, either 
expressly or by fair implication. In an action on a note, an 
express assumpsit must be alleged. Merely reciting the 
note in hec verba is not sufficient. (Cvok v. Simmons, 2 
Call. R. 39.) 


Voullaire, for respondent. 
Bates, Judge, delivered the opinion of the court. 


The cause was heretofore submitted to the court, and an 
opinion prepared therein which was never delivered. The 
parties now consent that that opinion shall stand as the opin- 
ion of the present court. It is therefore adopted, and in ac- 
cordance therewith the judgment below is affirmed, with ten 
per cent. damages ; all the judges concurring. 


EwInG, Judge. 


This was an action on a negotiable promissory note. De- 
fendants demurred to the petition, assigning as a cause that 
it averred no delivery of the note. Demurrer overruled and 
judgment for plaintiff. The petition alleges that defendants 
being indebted to plaintiff, executed to him their certain pro- 
missory note, dated, &c., promising to pay to the order of 
plaintiff, three months after the date thereof, the sum of 
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eleven hundred dollars, for value received, negotiable and 
payable without defalcation and discount; that on the day of 
the date of said note, and before the same was delivered to 
or accepted by plaintiff, the other defendant, Rowe, endorsed 
his name on the back of said note, and thereby then and there 
the said Rowe became and is now a joint maker with said 
other defendants, Fette & Brother, on said note. It then 
concludes with the usual averments. There is obviously no 
force in the objection to the petition. The fact of the de- 
livery appears from the averments of the petition by the 
clearest implication, and this is sufficient. 
Judgment affirmed, with ten per cent. damages. 


——+2e 8 oe, 
SarkaH DekEGAN, Respondent, v. JoHN CONZELMAN, Appellant. 


1. Where M. and S. had put to livery a horse which was entrusted to them 
by C. for the purpose of trial before purchasing, and the credit was given 
to M. and S., a subsequent verbal promise of C. to pay for the keeping to 
the livery-man will be within the Statute of Frauds and void. 


Appeal from Law Commissioner’s Court of St. Louis. 


This was a suit, commenced before a justice of the peace, 
appealed to the law commissioner’s court of St. Louis 
county, and again appealed to the supreme court, to recover 
for the keeping of a horse of the defendant. 

Upon the trial below, it was testified that defendant had 
bailed the horse to two persons, Mannhardt and Schweikler, 
who took the horse on trial with the intention of purchasing, 
and that they put the horse at plaintiff’s stable to be kept, 
and were charged with the keeping in plaintiff's books. After 
the plaintiff had kept the horse for two months, the defendant 
demanded the horse; which demand being refused, the de- 
fendant took the horse by judicial process. It was also testi- 
fied that about the time of the caption of the horse by de- 
fendant, he verbally promised “that he would see the bill 
settled satisfactorily,” or to that effect. 
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Upon the trial the defendant asked the following instruc- 
tions, which were refused : 

1. If the jury believe from the evidence that the horse in 
question was put to keep in the stable of the plaintiff by any 
other person than the defendant, or that the contract for 
keeping the same was not made with the defendant, or his 
agent duly authorized, then they must find for the defend- 
ant. 2. Although the jury believe from the evidence that 
the defendant promised to pay for the keep of said horse, 
yet, unless said promise was made before the horse was put 
with plaintiff to keep, or afterwards made in writing, then 
they must find for the defendant. 38. If the jury believe from 
the evidence that the original contract for keeping the horse 
was made with Mannhardt and Schweikler, and was by them 
to be paid for, then they must find for the defendant, unless 
they also find that the defendant did afterwards promise, in 
writing, to pay for the same. 4. If the jury believe from the 
evidence that the livery stable in question had been the pro- 
perty of Patrick Deegan until the time of his death, and that 
said Patrick Deegan died within three years of the commence- 
ment of this suit, then the plaintiff can not recover. The de- 
fendant asks the court to instruct the jury, that the evidence 
does not warrant a verdict for the plaintiff. 


For the plaintiff the court gave the following instructions : 


1. The jury are instructed, that where a service is bestowed 
for the benefit of another, though without his express request, 
_ but if he knows of such service, and tacitly assents to reap 

the benefit thereof, an implied promise will arise to pay a rea- 
sonable compensation therefor. 2. The jury are instructed, 
that although Conzelman, the defendant, may not have placed 
the horse with the plaintiff, yet if the defendant knew that the 
plaintiff was keeping the horse, and tacitly consented thereto, 
and subsequently promised to pay for the same, or to see the 
bill paid, the defendant is liable therefor, though the bill may 
have been made out in the name of another person. 3. The 
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jury are instructed to disregard all the evidence of witness 
Schweikler with regard to any contract or agreement made 
about the horse between defendant and said Schweikler and 
his partner. 


Spies, for appellant. 


I. The promise of defendant, if it was a promise at all, was 
a verbal promise to pay the debt of another, and therefore 
void by the statute of frauds for want of a proper memoran- 
dum in writing, signed by the party to be charged. (Rev. 
Code, 1855, p. 807, § 5; Musick v. Musick, 7 Mo. 495; Bai- 
ley v. Trustees, &c., 14 Mo. 498.) 

II. The instructions prayed for by plaintiff should not 
have been granted. They were not supported by the evi- 
dence. (Hines v. McKinney, 8 Mo. 270; O’Fallen v. Bois- 
venu, id. 286; Williams v. Harrison, 8 Mo. 290; McLean v. 
Thorpe, 4 Mo. 256.) They presented mere abstract legal 
propositions. (Greely v. McNabb, 18 Mo. 596 ; 14 Mo. 125; 
id. 166; id. 523; id. 354; id. 502; id. 604; Hays v. Bell, 
16 Mo. 496.) There was no evidence that defendant knew 
that plaintiff was keeping his horse until the making of the 
demand for the delivery to the defendant. 


Garesché, Garesché & Farish, for respondents. 


Where a service is rendered for the benefit of another, al- 
though it may not be done at the latter’s request, yet if he 
knew that such service has been rendered him, reaps or takes 
the benefit thereof, and assents, although tacitly, thereto, the 
law raises an implied obligation to pay a reasonable compen- 
sation therefor. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Ewing, in which Judge Napton 
concurred, but no judgment was entered. The parties, be- 








MARCH TERM, 1862. 427 





Johnson v. Devlin. 





fore knowing what that opinion is, have agreed that judg- 
ment may be entered in accordance with it. 

Judgment below is therefore reversed and the case re- 
manded. 


Ewine, Judge. 


The instructions asked by the defendant as to his liability 
under the statute of frauds were proper, and should have 
been given. ‘The evidence tended to prove that the horse in 
question, although the property of defendant, was, when the 
account sued on accrued, in the possession and under the 
control of Mannhardt and Schweikler, who got him from de- 
fendant on trial, with a view to a purchase; that while they 
had him so in possession, he was kept by Deegan for them, 
and not for defendant, and that the account was charged, 
and credit given to them, and they treated as the debtors. 
A promise, therefore, by the defendant, not in writing, to an- 
swer for the debt would not bind him. If the account sued 
on were a debt of Mannhardt and Schweikler, as the evidence 
tended to show, no action would lie against the defendant on 
such a promise. 

Judgment reversed and the cause remanded. 


——_+262o+-———- 
Jounson et al., Respondents, v. JoHN DEVLIN, Appellant. 
1. The adjudging of costs under sec. 12, Rev. Code, 1855, p. 443, when the 
plaintiff’s demand is reduced by proof of payments below the jurisdiction 


of the court, is not subject to any inflexible rule, and must be left to the 
discretion of the court. 


Garesché, Garesché § Farish, for appellants. 
Knox, Smith & Sedgwick, for respondents. 
Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Ewing, in which Judge Napton 
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concurred, but no judgment was entered. The parties, before 
knowing what that opinion is, have agreed that judgment may 
be entered in accordance with it. 

The judgment below is therefore affirmed, all the judges 
concurring. 


EwIneG, Judge. 


The only point in this case relates to the costs. The suit 
was on a bill of exchange for $363.54, on which credits were 
entered for $188, and a balance of $175 claimed as due. The 
defendant proved on the trial payments which reduced the 
sum recovered, exclusive of interest, below the jurisdiction of 
the court. 

The statute in such case—the action being founded on a 
contract—declares that the cost shall be adjudged against 
the plaintiff, unless the court shall be of opinion from the 
evidence that he had at the time of the commencement of 
the suit reasonable grounds to believe that he was justly en- 
titled to recover judgment for an amount within the jurisdic- 
tion of the court. (R.S. p. 443, § 12.) The matter of 
costs is thus left to the discretion of the court, and no inflex- 
ible rule can be laid down by which it is to be exercised. 
From the facts before us we can not say the court erred in 
refusing to tax the costs against the plaintiff. 

Judgment affirmed, Judge Napton concurring. 


——_+e0e+—_—_ 


SamvueL S. Brartnarp, Respondent, v. Jonn P. CAPELLE, 
Appellant. 


1. The debt of a third person to the payee is a sufficient consideration for the 
promise of the maker of a note. 


Appeal from St. Louis Law Commissioner’s Court. 


This was a suit commenced before a justice of the peace 
upon the following due-bill: “ $112.—St. Louis, December 
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13, 1856.—Due S. S. Brainard, one hundred and twelve dol- 
lars, on account of H. Holmes—J. P. Capelle.” The facts 
are stated in the opinion. 


A. M. & 8. H. Gardner, for appellant. 
Mc Clelland, Moody &§; Hillyer, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court before the 
present judges were in office, and an opinion prepared therein 
by Judge Ewing. The parties now consent that judgment 
shall be entered in accordance with that opinion, which is 
therefore adopted as the opinion of the court, and, all the 
judges concurring, the judgment is affirmed. 


EwinG, Judge. 


This was an action on a note, or due-bill, before a justice 
of the peace, who gave judgment for the plaintiff, from which 
the defendant appealed to the law commissioner’s court. 
Judgment was again rendered for plaintiff, and Capelle ap- 
pealed to this court. The due-bill was given by Capelle for 
a debt due by one Holmes to plaintiff, the payment of which, 
together with other liabilities of Holmes, Capelle assumed 
for a certain consideration mentioned in a written contract 
read in evidence. The cause was tried by the court sitting 
asa jury. The declaration of law given by the court assumes 
that there was evidence of an acceptance of the due-bill in 
satisfaction of the debt and in discharge of Holmes, and in 
this it is maintained for the defendant the instruction was 
improper. Whether the evidence warranted such a declara- 
tion or not, we think it is not material to inquire. There 
was a consideration for the note, and if it be conceded that 
Holmes’ non-compliance with the contract read in evidence 
could have availed Capelle in any way as a defence in this 
action, he fails to show any failure of consideration, which 
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seems to be the only defence he attempts to make. All that 
we can see in the bill of exceptions on this point, is the mere 
conclusion or inference of a single witness, who states no 
facts to base it upon. We see no reason for disturbing the 
judgment of the law commissioner’s court. 

Judgment affirmed ; Judge Napton concurring. 


—_—_+o2 607 


Cuares P. RicHarpson, Respondent, v. Mites G. Mores and 
Henry M. Woopwarp, Appellants. 


1. After the dissolution of a partnership, one partner cannot give notes in the 
name of the firm, or in renewal of a note of the firm, so as to bind the other 
members without special authority. 

2. Where the partners had, prior to the dissolution, agreed with the holder of 
the note of the firm, that it should be renewed upon part payment at ma- 
turity, and a new note given for the balance, such agreement will be an 
authority to one of the partners, after the dissolution, to give a new note in 
the firm name in renewal, and the termination of the partnership is not a 
revocation of such authority. 


Appeal from St. Louis Circuit Court. 


Currier, for appellants. 


A. M. & S. H. Gardner, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This cause was heretofore submitted to the court, and an 
opinion prepared but not delivered. The parties now con- 
sent that the opinion may be filed, and judgment entered in 


accordance with it. 
The judgment of the court below is therefore affirmed, all 


the judges concurring. 
Ewin, Judge. 


Moies and Woodward, during their partnership and under 
the firm name of Moies & Co., executed certain promissory 
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notes to the plaintiff for an indebtedness subsisting prior to 
the dissolution of the partnership, which took place in Janu- 
ary, 1858. The notes sued on were dated in March, 1858, 
after the dissolution, and executed by Moies in the firm name. 
“It was proved by the plaintiff that there was an agreement 
between him and Moies and Woodward when the first notes 
were given, in December, 1857, to the effect that, as the firm 
would not be able to pay same at maturity, they, upon pay- 
ing $500 at that time, might give new notes for the balance, 
allowing further time. There was also evidence tending to 
show that Moies, in some cases, had given notes in the firm 
name, after dissolution, with Woodward’s assent; also, that 
he (Woodward) denied the right of Moies to do so without his 
authority. It is not claimed that there was any authority or 
assent as it respects the notes in question, other than that 
given by the agreement mentioned. Nor is it maintained 
that one partner, after the dissolution of the partnership, can 
make a note in the name of the firm, or in renewal of a note 
of the firm, so as to bind the other members, without special 
authority. The evidence introduced by the plaintiff, as to 
the agreement, was objected to, and exceptions taken to its 
admission. It would seem that the notes sued on were given 
at the maturity of the first, pursuant to the agreement had 
in December previous, to give further time upon the payment 
of a part of the debt. Moies, under this agreement, had au- 
thority to execute the notes in the name of the -firm, unless 
it was revoked by the fact of the dissolution of the partner- 
ship. Admitting that there may have been no consideration 
for the promise of the plaintiff to give time on the balance of 
the debt, and that the agreement would not have availed the 
defendants had Richardson, disregarding it, sued on the first 
notes, yet the notes in controversy were given for a debt con- 
tracted by the firm, in respect to which the liability of the 
firm remained the same, of course, after as before the disso- 
lution. And as the authority was conferred for the purpose 
of renewing a pre-existing obligation, the consideration for 
which is not questioned, the termination of the partnership 
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did not revoke it if it were originally sufficient for the pur- 
pose intended. 
Judgment affirmed ; Judge Napton concurring. 


—_+oe0e,—— 


Exiis & CavENDER, Respondents, y. KREUTZINGER, ef al., 
Appellants. 
1. Under the present practice, cases which, under the old practice involved 
issues of law, are triable by a jury, unless a jury be waived; but cases 
formerly cognizable in equity are triable by the court. 


2. In a case cognizable in equity, instructions will not be reviewed by the 
supreme court. (Affirming Conran v. Sellew, 28 Mo. 322.) 


Appeal from St. Louis Common Pleas. 


This case was before the court at October term, 1858, and 
is reported in 27 Mo. 811. The case was again tried in the 
lower court, in accordance with the opinion given. ‘The de- 
fendants prayed that the cause should be tried by a jury, 
which was refused. 

The court below gave and refused instructions. 


Hart § Mc Gibbon, for appellants. 


The court below erred in refusing a trial by jury. (Rev. 
Stat. 1855, p. 1261, § 12.) This was a suit for money. 


N. Holmes, for respondents. 


In cases of equitable jurisdiction instructions are not re- 
quired. (Conran v. Sellew, 28 Mo. 322.) In such cases 
neither party has a right to demand a jury. (Morris v. 
Morris, 28 Mo. 117.) 


Bates, Judge, delivered the opinion of the court. 


This cause was heretofore submitted to the court, and an 
opinion prepared in it which was not delivered. The parties | 
now consent that judgment may be rendered in accordance 


with that opinion. 













































MARCH TERM, 1862. 





Ellis & Cavender v. Kreutzinger. 


The judgment of the court below is therefore affirmed ; all 
the judges concurring. 


EwING, Judge. 


This case has been before this court heretofore (27 Mo. 
811), and the only point not then presented by the record 
which it is deeemed necessary to notice is, whether the issues 
should have been tried by the court or a jury. On the first 
trial the question seems not to have been raised ; on the last, 
a jury was demanded and refused. 

An issue of fact in an action for the recovery of money 
only, or of specific, real or personal property, must be tried 
by a jury, unless a jury trial be waived or a reference order- 
ed; (Prac. Act, Art. 10, § 12;) and every other issue must 
be tried by the court, which, however, may take the opinion 
of a jury upon any specific question of fact involved therein 
for that purpose, or may refer it. (Id. § 13.) 

The distinction between actions at law and suits in equity, 
though for most purposes abolished by our code, seems to be 
retained so far as to furnish the rule as to the forum before 
whom the trial is to be had. And the mode of trial, in a 
given case under the present code, may generally be determ- 
ined by ascertaining whether, under the old system, it 
would be cognizable at law or in equity. (Conran v. Sellew, 
28 Mo. 822.) The plaintiff claiming an equitable lien upon 
the proceeds of the policy of insurance, which had been de- 
posited with him as a creditor of the assured; sought to en- 
force it against the parties who had taken an assignment of 
the policy, and others who had received its proceeds with 
notice of his prior equity. The prayer of the petition was 
for judgment against Kreutzinger, a decree for contribution 
from the other defendants, and for an account. The case, 
under the old system, was one clearly cognizable in equity, 
and the issues, according to the rule indicated, were properly 
triable by the court, and not a jury. Instructions in such a 
case will not be reviewed by this court. (Conran v. Sellew, 
supra.) Judgment affirmed. 
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Grorce Knapp & Co., Respondents, v. Epwin A. SKEELZ, 
Appellant. 


1. Where an appeal from a justice is taken within less than ten days before 
the first day of the term of the appellate court, the case is not triable at that 
term, except by consent of parties. 


Appeal from St. Louis Law Commissioner’s Court. 


Lucien Eaton, for appellant. 


C. C. Carroll, for respondent. 
Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Ewing but never delivered, and 
now the parties consent that that opinion may be adopted as 
the opinion of the court, and judgment entered in accordance 
with it. Therefore, all the judges concurring, the judgment 
below is reversed and the cause remanded. 


EwineG, Judge. 


The only question in this case is whether the cause was 
regularly triable at the term of the court at which it was 
heard and determined. The suit having been brought in a 
justice’s court, the appeal was perfected on the 28th May, 
(1859,) and the sixth of June was the first day of the June 
term of the law commissioner’s court ; at that term the cause 
was tried and judgment rendered for the plaintiff, the de- 
fendant not appearing. Afterwards, in due time, a motion 
was made to set it aside. Appeals to the law commissioner’s 
court are governed by the same rules and regulations as 
apply to like cases in the circuit court, except as otherwise 
provided by law. (2 R. 8.1597, § 3.) By the act regu- 
lating proceedings in justices’ courts all appeals allowed 
ten days before the first day of the term of the appellate 
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court, next after the appeal allowed, shall be determined at 
such term, unless continued for cause. (Id. 975, § 20.) We 
do not view this provision as giving any discretion to the ap- 
pellate court, respecting the trial of appeals taken, less than 
ten days before the first day of the next term thereof. These, 
we think, are not triable at such terms. If ten days elapse 
between the allowing of the appeal and the commencement 
of the next term, it is regularly for trial at that term, and 
stands as other causes originating in the appellate court on 
the trial docket. In cases requiring notice to the appellee, 
it must be given at least ten days before the first day of the 
term at which the cause is to be determined. (Id. 975, § 21.) 
And the want of such notice would work a continuance of 
the cause. The appellee in this case at bar, it is clear, could 
not have been forced into a trial at the term at which it was 
had, nor could he have demanded a trial at such term with- 
out the consent of the other party. 

Judgment reversed and the cause remanded ; Judge Nap- 
ton concurring. 


—-4+2@or 





STEPHEN HASKELL et al., Respondents, v. CorneLius D. SuL- 
LIVAN, Appellant. 


1. When a party has been summoned as a witness, in accordance with Rev. 
Stat. 1855, p. 1577, and fails to attend, it is no error to strike out his plead- 
ing, and to enter judgment against him. 

2. The supreme court will not entertain a motion in arrest of the judgment of 
the inferior court. 


Appeal from St. Louis Cireuit Court. 


This was a suit upon a promissory note by endorsee against 
endorser. The defendant was duly subpoenaed to attend as 
a witness for the plaintiff at the trial. Failing to attend, the 
court, on motion, struck out the answer of defendant, and 
rendered judgment for the plaintiff. 
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The defendant filed his motion for new trial, supported by 
an affidavit that his absence was not contumacious. The 
motion was overruled, and defendant appealed. 


2. J. P. Garesché, for appellant. 


Krum § Harding, for respondents. 
Bates, Judge, delivered the opinion of the court. 


This cause was submitted to the court before any of the 
present judges were on the bench and a decision agreed up- 
on by the judges then upon the bench; and the parties to 
the cause now consent that the decision arrived at by those 
judges may be adopted by this court. The court does there- 
fore adopt the opinion written by Judge Ewing, and con- 
curred in by Judge Napton, as the opinion of the court, and 
in accordance therewith the judgment of the court below is 
affirmed, with ten per cent. damages ; all the judges concur- 


ring. 
EwIne, Judge. 


When a party has been subpoenaed as a witness and refuses 
to attend and testify, besides being punished himself, as for 
contempt, his petition, answer or reply may be rejected, ora 
motion, if made by himself, overruled, or, if made by the ad- 
verse party, sustained. (Witnesses—$ 3, 4, R. 8S. 1577.) 

For aught that appears, the court below very properly ex- 
ercised its discretion in striking out the answer and entering 
judgment; the answer not appearing in the transcript, we 
can know nothing of the nature of the defence, or whether 
the matter set up constituted any defence at all to the action. 
However this may be, the court in such cases, instead of en- 
forcing obedience to its process by attachment, may deprive 
a party of the benefit of his pleading; and thus prevent an 
advantage which his double relation to the action may tempt 
him to take by absenting himself from court, when his testi- 
mony may be solely relied on by his adversary. 
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The circumstances of this case, so far as we can judge from 
the records before us, show no improper exercise of discre- 
tion in striking out the defendant’s answer. 

As to the motion for a new trial, the affidavit filed in sup- 
port of it shows no merits; it fails to allege that the defend- 
ant has any defence to the action, or to make it appear that 
a new trial, if granted, would be of any benefit to him. 

Judgment affirmed, with ten per cent. damages; Judge 
Napton concurring. 


After the judgment of the supreme court, the appellant’s 
counsel filed a motion in arrest of the judgment, for the 
reason that the petition did not state facts sufficient to con- 
stitute a cause of action, and cited Rev. Stat. 1855, p. 1231, 
1232. 

The court refused to entertain the motion, no precedents 
being shown to authorize such practice.* 


——__+200e,—___ 


JosEPH J. Bevans, Respondent, v. WILLIAM Bouton ef al., 
Appellants. 


1. Under the 8th section of the Statute of Fraudulent Conveyances, where 
the mortgagor or grantor in a deed of trust of personal property retains 
possession, it is sufficient that the deed be recorded in the county in which 
the mortgagor or grantor resides. 

The removal of the grantor or mortgagor with the personal property to 
another county will not affect the title of the mortgagee or trustee, nor 
their right to the possession for the purpose of paying the debts secured by 
the deed. And as against creditors, residents of the same county with the 
grantor, it is not necessary that the deed be again recorded in the county 
to which the mortgagor removes. 

3. If the mortgage or deed of trust be not recorded, and the mortgagor retain 
possession of the personal property, the deed will be fraudulent as to the 
creditors of the mortgagor, although they have actual notice of the ex- 
ecution of such deed. 


bo 





* But for error apparent on the face of the record, a court of error will re- 
verse the judgment of an inferior court, although no exception be taken 
therein. (See West v. Molloy, 9 Mo. 167; McGee v. The State, 8 Mo. 495; 
Carr v. Edwards, 1 Mo. 1387; Slocum v. Pomeroy, 9 Cranch, R. $21.)—Rep. 
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Appeal from St. Louis Court of Common Pleas. 


This was an action for the possession of personal property, 
brought against G. W. Manning, constable of St. Louis town- 
ship, who, by virtue of executions issued by a justice of the 
peace in favor of the other defendants, and against James D. 
Kincaid, had levied upon a slave girl, named Fanny, as the 
property of said Kincaid. The plaintiff claimed title under 
a mortgage deed made by James D. Kincaid and William C. 
Kincaid, executed at Bowling Green, Pike county, August 
4, 1858, by which lands in the counties of Pike and Audrain, 
together with personal property, including the slave Fanny, 
were conveyed to the plaintiff to secure the payment of an in- 
debtedness to sundry persons. The grantors and grantee, at 
the date of the deed, resided in Pike county. The deed was 
recorded in Pike county, August 4, 1858; in Audrain coun- 
ty, August 26, 1858, and in St. Louis county, February 22, 
1859. 

About November 1, 1858, James D. Kincaid removed his 
family to St. Louis, and brought with him the girl Fanny. 
In December, 1858, Bolton & McCormick obtained judg- 
ments against James D. Kincaid, before Justice Waite of St. 
Louis county, upon which executions were issued and placed 
in the hands of defendant Manning, who, by order of the 
plaintiffs in the execution, levied upon the slave Fanny, on 
December, 28, 1858. 

Upon the trial, the plaintiff offered in evidence the deed 
from James D. and William C. Kincaid to himself, which, 
after describing the property conveyed, and the debts in- 
tended to be secured, contained the following provisions : 

‘“‘ Now the object and intention of this deed is to secure 
the payment of the aforesaid notes, and to secure the afore- 
said Bevans, Bennett, Roberts, et a/., against all loss and lia- 
bility in case the said notes shall not be paid by us, and they 
or either of them shall be forced to pay any or either of said 
notes; andif the said J. D. or W. C. Kincaid, or either of 
them, or any person for them, shall pay the said notes or 
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drafts, then this deed shall be void, otherwise to be in full 
force, and the said Joseph J. Bevans is hereby authorized and 
empowered to superintend and see to the disposal of the said 
personal property heretofore specified, that the proceeds may 
go towards liquidating and satisfying the aforesaid notes.” 

The defendants objected to the admission of this deed in 
evidence, for the reason that it was fraudulent upon its face. 
The objection was overruled, the deed admitted, and defend- 
ants excepted. 

Evidence was given as to the good faith of the parties and 
the fairness of the transaction. The debts secured by the 
deed were due and unpaid. 

At request of the plaintiff, the court instructed the jury as 
follows : 

If the jury believe from the evidence that the slave Fanny, 
described in the petition, is the same slave described in the 
deed from Kincaid to Bevans; that said deed is a genuine 
deed, and was executed by said Kincaid for the purpose and 
consideration expressed in said deed; that said Kincaid and 
Bevans, at the time of the execution of said deed, both re- 
sided in Pike county, Missouri, and continued to reside there 
until after said deed was recorded in said Pike county, and 
that said slave remained in said county during all of said 
time ; that said deed was recorded in said county on the 4th 
day of August, 1858; that said Kincaid remained in said 
Pike county until about the month of October, 1858, when 
he removed with his family to St. Louis, taking said slave 
with him, but with the intention of removing back with said 
slave to Pike county during the next year, and continued to 
reside in St. Louis until the commencement of this suit; and 
that the debts described in said deed, or any portion of them, 
were due and unpaid at the commencement of this suit ; and 
that defendants Bolton and McCormick, at the date of said 
deed, did, and ever since have resided in said Pike county, 
then the jury should find for the plaintiff. 

Defendants asked the following instructions, which were 
refused : 
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1. Unless the jury believe from the evidence that the condi- 
tion of the deed of trust has been broken, they must find for 
defendants ; the plaintiff Bevans not having, unless the con- 
dition be broken, such a title as will support the suit. 

2. If the jury believe from the evidence that the negro girl 
Fanny was never delivered by James D. Kincaid and William 
C. Kincaid to plaintiff; and that the said James D. Kincaid 
never parted with the possession of said girl until she was 
seized under the said executions by defendant Manning ; and 
if the plaintiff has not shown by evidence sufficient to satisfy 
you that the said deed was made in good faith, and without 
any intent to defraud creditors or subsequent purchasers, then 
you must find for the defendants. 

3. If the jury believe from the evidence that the possession 
of the negro girl Fanny was not delivered to plaintiff, and not 
retained by him after the execution of said deed; and you 
further believe that the possession of her was retained by 
said James D. Kincaid, and that he exercised acts of owner- 
ship over said slave in bringing her with his family from Pike 
county to St. Louis county, and retained her in his family 
as a servant, then you must find for the defendants, and it 
makes no difference whether the deed of trust was recorded 
or not. 

4. If the jury believe from the evidence that the possession 
of the negro female slave, named Fanny, was never delivered 
to and retained by Joseph J. Bevans, plaintiff, under the deed 
of trust executed by James D. Kincaid and William C. Kin- 
caid to him, and in evidence before you; and that the said 
James D. Kincaid resided in St. Louis county at the time 
the judgments were had, and executions on the same issued 
under Liberty Waite, and at the time said slave was levied 
upon as shown in the answer of defendants; and that said 
slave was found in the possession of said James D. Kincaid 
at the time of the levy ; and if you believe from the evidence 
that said deed of trust was not recorded in St. Louis county 
until after the executions named in the answer were issued 
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by Liberty Waite, justice of the peace, then you must find 
for the defendants. 

5. If the jury shall believe from the evidence that the negro 
girl Fanny, mentioned in the petition, was mortgaged in Pike 
county by the Kincaids to the plaintiff; that at said time 
both tie said Kincaids and plaintiff were residing in said 
county, and said negro girl was in said county at said time 
and in the possession of James D. Kincaid ; that said mort- 
gage was duly recorded in said Pike county; that, subse- 
quently, the said Kincaid by and with the consent of the 
plaintiff was permitted and did take said girl Fanny to this 
county to be used by him said Kincaid ; and that at the time 
of the levy by the constable Manning, under the executions 
of Bolton and Bolton and McCormick, read in evidence, the 
said Kincaid was in St. Louis with said negro, and no mort- 
gage for the same or other title paper in the plaintiff was on 
record in this county, then the said girl was subject to said 
executions, and the jury ought to find for defendants. 

6. If the jury shall believe from the evidence that the mort- 
gage deed read in evidence was given at a time that said 
Kincaid was largely indebted and insolvent; and that said 
Bevans, mentioned in said deed as the mortgagee, well knew 
the same; and that said deed was executed for the purpose 
and with the intent to defraud, hinder and delay the credi- 
tors of said Kincaid, then the said deed is fraudulent and 
void as against the creditors of said Kincaid at the time ex- 
isting, and the jury ought to find for the defendants. 

The verdict and judgment were for the plaintiff, and de- 
fendants appealed. 


Decker & Voorhis, for appellants. 


I. The deed offered in evidence is uncertain. It makes no 
provision for forfeiture in relation to the personal property 
or real estate. It does not provide for sale of the real estate. 
It was void upon its face, as a conveyance to the use of the 
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grantors. The possession was retained by the grantors. No 
time is limited for the payment of the debts secured. 

II. Bevans had not reduced the slave to his possession 
before the levy of the execution, and therefore had no title 
that would enable him to maintain this action. (19 IIL. 594; 
5 Duer, N. Y. 501; Hall v. Camley, 11 N. Y. 501.) 

Ill. The retention of the possession by James D. Kincaid 
brings the deed within the 10th section of the Statute of 
Fraudulent Conveyances. (Rev. Stat. 1855, p. 805.) 

IV. The residence of Kincaid was in St. Louis county at the 
date of the levy of the execution, and thus the deed was in- 
valid under the 8th section of the statute. 


Grover, for respondent. 
Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared, but no judgment entered. The parties 
now agree that the opinion shall be filed, and stand as the 
decision of the court. 

Therefore, in accordance with that agreement, and the opi- 
nion of Judge Napton, in which Judge Ewing concurred, the 
judgment below is affirmed, the other judges concurring: 


Napton, Judge. 


The principal ground upon which the defence in this case 
rests, is the fact that the deed of trust executed to the plain- 
tiff was not recorded in St. Louis county until a few days 
after the executions in favor of the defendants were placed 
in the hands of the officer. The grantor and grantee in the 
deed, and all the beneficiaries, as well.as the defendants who 
sued out the execution upon their judgments in St. Louis, 
all resided in Pike county at the time of the execution of the 
deed, in August, 1858. It was recorded in that county the 
day it was executed, and in Audrain county, where a portion 
of the lands lay, a few days afterwards. In the latter part 
of October, Kincaid, the maker of the deed of rutst, removed 
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from Bowling Green to ‘St. Louis, intending, it would seem, 
to return to Pike county the ensuing year, and take with 
him the negro girl sued for, with the consent of the grantee, 
the plaintiff in this case. The defendant, who lived also in 
Bowling Green, came down to St. Louis, sued Kincaid before 
a justice, obtained judgment, and levied on the slave. 

Our statute requires a mortgage or deed of trust of per- 
sonal property where the possession is retained by the grantor, 
to be recorded in the county in which the grantor resides. 
This was done in the present case, and the statute was, be- 
yond doubt, literally complied with. Whether the removal 
of Kincaid, the grantor, to St. Louis with the property, would 
subject it to the execution of creditors there unless recorded 
in that county in time, is a question it is not necessary to 
determine. Certainly the bare removal of the grantor with 
his slave to St. Louis could not in any sense prejudice the 
creditors who lived in Pike county, where the deed was made 
and recorded. We mean, of course, a removal which was 
not attended with any circumstances calculated to excite a 
suspicion of fraud, and it was not pretended in this case that 
Kincaid’s removal to St. Louis had the most remote ref- 
erence to any design upon his creditors. The creditors in 
Pike county could certainly not be benefitted by recording 
the deed in St. Louis county; the statute does not in terms 
require the deed to be recorded anywhere else but in the 
county where the grantor resides. The deed is absolutely 
invalid against a creditor or purchaser if it is not recorded, 
although such creditor or purchaser may have actual know- 
ledge of it. (Bryson v. Phoenix, 18 Mo. 13.) The statute 
is imperative in requiring the deed to be recorded, or the 
possession of the property conveyed to be transferred, and 
all questions of actual notice are purposely avoided. It is 
not positively required to record the deed a second time or 
at a second place; that may or may not be inferred. But 
when we fall upon a case where the object of the act will be 
defeated by allowing a removal of the grantee and the pro- 
perty animo manendi, and a failure to record at the place 
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of removal, then we may also look to the question of actual 
notice, and we see at once that if we were disposed to go be- 
yond the strict requirements of the act, and hold it necessary 
to record in St. Louis county after the removal of the grantor 
there, we could not, with any propriety, apply the rule toa 
creditor living in Pike county, where the deed was made and 
recorded, and where the suit was brought; so that whether 
we adopt the construction of a like statute in Massachusetts 
(Bingham v. Weaver, 6 Cush. 299), or not, the result in this 
case would be the same. It has been argued that the deed 
to Bevans, the plaintiff, is void on its face, but we have not 
been able to see any plausible ground for this assertion. The 
deed is to be construed as allowing the grantor to retain pos- 
session of the personal property. That circumstance does 
not make it void ; for the failure to change the possession is 
prevented from affecting the validity of the deed by record- 
ing it. It is also said that there was no power of sale given 
the trustee; he was “ authorized and empowered to superin- 
tend and see to the disposal of the said personal property, 
that the proceeds may go towards liquidating and satisfying 
the aforesaid notes,” &c. So far as the title of Bevans was 
concerned, it is not material whether the instrument be re- 
garded as a mortgage or a deed of trust; nor is an express 
authority to sell of any consequence to its validity. It is suffi- 
cient that the legal title is conveyed for purposes which 
were legitimate. If the defendants bought an equity of re- 
demption, the plaintiff is nevertheless entitled to the posses- 
sion for the purpose of executing his trust. But, in fact, as 
the evidence shows, the property was altogether insufficient 
to pay the debts designed to be secured. 

The instructions asked by the defendants were properly 
refused ; several of them were on the subject of actual fraud. 
There was no evidence of any actual fraudulent design on 
the part of any of the parties to the deed; the answer did 
not allege any. Judgment affirmed. 
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Tue STATE TO USE OF VOULLAIRE, Respondent, v. WILLIAM 
H. Tasker et al., Appellants. 


1. A deed of trust or mortgage of personal property may be void in part and 
valid in part, under Sec. 1 of Statute of Fraudulent Conveyances. 

2. The possession of personal property by the grantor in a mortgage or deed 
of trust to secure creditors will not avoid the deed; it is the possession with 
the power of sale in the grantor which defeats the instrument, and the effect 
will be the same although neither expressed nor necessarily implied from 
the terms of the deed. 

8. If the right to possession and power of sale in the grantor appear upon the 
face of the deed, it will be a fraud in law; but if it do not appear upon the 
face of the deed, but in evidence upon the trial, it will be fraudulent in fact. 
The statute thus provides, upon principles of public policy, without regard- 
ing the actual intention of the parties. 

4. A deed of trust of the machinery, tools and fixtures of a manufacturing 
establishment will not be void because the grantor, by the ‘terms of the 
deed, retains the possession for the purpose of carrying on his business, no 
implication of law arising that he retains any authority to dispose of the 
property thus conveyed. 

5. A decd of trust, conveying the machinery, tools and fixtures of a manufac- 
turing establishment, contained this additional clause: ‘“ Also, all property 
goods, tools, wares, materials, pictures, machinery, stock, rough or finished 
materials, and all things whatever now, or that may be hereafter used, 
bought or belong to the said party of the first part, in the course of his usual 
trade or business.” Held, that such deed was not void upon its face. (See 
following cases : Voorhis v. Langsdorf; State, to use, &e., v. D’Oench.) 


Appeal from St. Louis Circutt Court. 


This was an action againt the parties to a bond given to 
the sheriff, to recover the value of machinery, tools and fix- 
tures of a gas-fitting and plumbing establishment, together 
with a quantity of pipe and materials of trade, which had 
been levied upon by virtue of an execution in favor of Tas- 
ker against one Cooke. The plaintiff Voullaire notified the 
sheriff that he claimed the property ; that it was of the value 
of two thousand five hundred dollars, upon which the defend- 
ant Tasker gave the sheriff the bond of indemnity sued upon, 
and required the sheriff to sell. 

Upon the trial the plaintiff offered in evidence two deeds 
of trust made by Cooke, defendant in the execution, one 
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dated September 30, 1857, which conveyed the machinery, 
tools and fixtures, and materials, in a shop, No. 59 Olive 
street; the other dated March 5, 1858, which specified the 
property conveyed, with this clause in addition ; “ And, also, 
all property, goods, tools, wares, materials, fixtures, machi- 
nery, stock, rough or finished materials, and all things what- 
soever now, or that may be hereafter used, bought or belong 
to the said party of the first part, in the course of his usual 
trade or business.” Both deeds secured the same debt. 

The defendants moved to exclude said deeds as void and 
fraudulent upon their face as made to the use of the grantor, 
which motion was refused. 

The case was put to the jury upon instructions from the 
court, leaving to them to decide the question of fraud in 
fact. The jury found for the plaintiff the value of the prop- 
erty taken. 


U. Wright and Page, for appellant. 


The deed of March 5, 1858, was void upon its face. (How- 
ell v. Bell, 29 Mo. 137.) Its effect was to delay creditors, as it 
allowed Cooke to remain in possession, buy, sell and work up 
his materials in the ordinary course of his business. (Reed 
v. Pelletier, 28 Mo. 177; Hall v. Webb, 28 Mo. 408; Zeig- 
ler v. Maddox, 26 Mo. 575; Stanley v. Bunce, 27 Mo. 269; 
Billingsley v. Bunce, 28 Mo. 547; Walter v. Wimer, 24 Mo. 
863 ; Martin v. Maddox, 24 Mo. 575; Martin v. Rice, id. 
581 ; Brooks v. Wimer, 20 Mo. 503; Robertson’s ex’r v. Ro- 
bards, 15 Mo. 459. 


Lackland, and Cline § Jamison, for respondents. 


I. This deed was duly recorded, and the grantor was 
entitled to retain possession, there being no use reserved to 
the grantor. (Stanley v. Bunce, 27 Mo. 269 ; 15 N. Y. 122; 
17 Barb. 309; 16 Ala. 560; 22 Ala. 238.) 

II. The question of fraud was properly left to the jury, as a 
matter of fact. (Sibley v. Hood, 3 Mo. 208 ; Little v. Beach, 
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14 Mo. 160; Baldwin v. Beach 14 Mo. 597; Gales v. La- 
beaume, 19 Mo. 17 ; Carson v. Murray, 15 Mo. 380; Powell 
v. Matthews, 10 Mo. 50; 15 Mo. 63, 383.) 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Napton, but no judgment entered 
upon it. The parties now consent that judgment may be en- 
tered in accordance with that opinion. Therefore, the other 
judges concurring, the judgment below is affirmed. 


NapTon, Judge. The invalidity of such deeds as were 
passed upon by the court in Brooks v. Wimer, 20 Mo. 503, 
Walter v. Wimer, 24 Mo. 63, and Stanley v. Bunce, 27 Mo. 
270, is based upon a principle of public policy embodied in 
our statute concerning fraudulent conveyances. No actual 
fraudulent intention is imputed to the grantors or grantees 
in such deeds, but the attempted disposition of the property 
is considered inconsistent with the rights of creditors—a vir- 
tual exclusion of the property from a liability to levy ; whilst, 
at the same time, the debtor retains not only the use of it, 
but an absolute power of disposition. The effect is, of course, 
that the property thus shut up from the reach of general cred- 
itors may be entirely disposed of without the proceeds going 
either to the outside creditors or to the beneficiaries in the 
deed. The only party certainly benefitted by it is the debtor 
or grantor, who has the power to convert every portion of 
the property to his own use. The deed, if sustained, would 
serve the purpose of protecting the property against the 
grantor’s creditors, and at the same time authorize him to 
convert it to his own use by an absolute sale. It is not the 
mere possession of the property by the grantor, but it is the 
possession, with the power of sale, which defeats the instru- 
ment; and if this appears to be the intent of the parties, al- 
though neither expressed in terms or necessarily implied 
from the deed, yet the effect must necessarily be the same. 
(Reed v. Pelletier, 28 Mo. 177.) But where this character- 
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istic is not stamped on the face of the deed, either expressly 
or by implication, the question is for the jury, under instrue- 
tions explanatory of the facets, which will constitute legal 
fraud. It is like the case of a voluntary conveyanee by a 
party who is insolvent. Whatever may be the intentions of 
the parties, such conveyances are invalid against prior cred- 
itors, and no inquiry into the motive is necessary. A convey- 
ance or assignment may, however, be totally inoperative, by 
reason of some rule of law; for some purposes, and yet may 
be entirely operative for others. it is not a question of fraud 
in fact, but of fraud in law ; and when the law is satisfied, the 
question is then open for the jury as to the intentions and 
object of the instrument. Thus in the case of Stanley y. 
Bunce, the instrument conveyed land and slaves as well as 
merchandise. The only question in that case was as to the effi- 
cacy of the instrument to carry the merchandise, and, so far 
as that property was concerned, the deeds were pronounced 
void. But itis not to be inferred that the deeds failed to 
convey the land or the slaves. No authority was given to 
the grantor to retain possession of either the land or slaves; 
and if there had been, unless he had also the power of dis- 
posing of them, the transfer was valid. If the law pronounced 
such a conveyance void, or inoperative, because the retention 
of the possession and the power of disposition was considered 
conclusive of actual fraud, the rule would be different; but 
we have seen that this is not the ground upon which the 
statute is based, but it rests upon a principle of public policy. 
The intentions of the parties, as in cases of voluntary con- 
veyances, may be entirely honest ; but, to put an end to all 
questions of intention, or fraud in fact, the legislature have 
thought it expedient to prevent such transfers of property 
from affecting creditors as impolitic and dangerous, and tend- 
ing to promote fraud. So far, then, as a deed or a written 
transfer of personal property falls within the prohibition of 
the statute, it is void; but so far as it does not, it may be 
effectual. Because a deed or instrument is ineffectual for 
some purposes, it does not follow that it is for all, unless the 
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defect in it, or the objection, reaches every part of it, and 
runs through the whole instrument. In the case of Howell 
v. Bell, 29 Mo. 137, it was held that a conveyance of land 
and slaves, with a stipulation in it that the grantor should 
retain possession, was not within the first section of an act 
concerning fraudulent conveyances. If the deed had also 
contained a transfer of cattle or merchandise, with a power in 
the grantor to sell them, the deed would have certainly fallen 
within the principle declared in Brooks v. Wimer, and to that 
extent would have failed, but it would have been still effect- 
ual to convey the land and the negroes. 

The present case involves the construction of two deeds, in 
many respects differing from any of those heretofore passed 
tipon by the court. They are transfers, in trust to pay debts, 
of the machinery, fixtures, tools and materials of a manu- 
facturing establishment. The first deed is admitted to be 
unexceptionable. The second deed embraces all the prop- 
erty enumerated in the first, and is for the security of the 
same debts, but embraces some additional property of the 
samme description, and contains this additional clause: ‘Also, 
all property, goods, tools, wares, materials, fixtures, machi- 
nery, stock, rough or finished materials, and all things what- 
ever now, or that may be hereafter used, bought or belong 
to the said party of the first part, in the course of his usual 
trade or business.” 

It is insisted that these expressions, by a necessary implica- 
tion, recognize the right of the grantor to retain possession 
and dispose of the property conveyed, and therefore bring 
the deed within the principle heretofore established by this 
court. These two deeds may be considered as embracing, 
in the main, without going into details, two classes of prop- 
erty. The first class comprises the machinery and other 
incidental requisites to a manufacturing establishment; and 
the second consists of the materials upon which the labor, 
both artificial and natural, is to be expended. 

In reference to the first class of property, it is evident that 
no implication arises from the fact that the grantor is left in 
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possession, that he has any power of selling them in order to 
carry on his business; on the contrary, the implication is 
otherwise. The mechanic can not carry on his-trade without 
his tools ; and if the intention be to go on with his business, it 
must also be intended that he shall retain the implements 
and machinery by which alone it can be conducted. So far, 
therefore, as these deeds convey the machinery in the work- 
shop, it is clear that they do not fall within the objection of 
being a conveyance to the use of the grantor alone. They 
are no more liable to this objection than would be the con- 
veyance of a farm or of slaves, to be retained by the grantor 
and worked for his benefit. Such property is not to be con- 
sumed in the use, although, like land and slaves, they may 
possibly be injured and deteriorated to some extent. 

In relation,to the materials in the shop or manufactory, 
there is more difficulty ; but even in reference to them it 
must be observed that they differ essentially from mere arti- 
cles of merchandise. So far as the second deed attempts to 
embrace after-acquired materials, we can not see how the 
beneficiaries could be injured by such a clause; for even 
if the power of sale is to be implied, yet the grantee only 
loses the value of the labor bestowed on them. There is this 
difference between materials, either on hand at the date of 
the deed or to be acquired in future: that no implication 
can be made, from any general power given to the grantor to 
carry on his trade or business, that they are to be sold as 
such in their crude shape, but they could only be designed 
for sale after their value had been increased by the labor and 
skill of the artisan. It would be going very far to infer 
from a clause which recognized the right of the grantor to 
prosecute his business as a mechanic, that he had necessarily 
to buy and sell the materials upon which he was to be employ- 
ed. His labor might be profitably employed upon the materi- 
als furnished by his customers. In looking into the evidence 
in this case we find that all, or nearly all, the gas and steam 
pipe which was found in the workshop had been furnished 
by others for repair, and was claimed by its owners. In 
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short, it is quite plain that the articles were of great value ; 
the great bulk of the property conveyed by these deeds con- 
sisted of the machinery and fixtures of the establishment. 
Our conclusion is that the circuit court was right in refusing 
to declare either of these deeds void upon its face. 

In relation to the instructions upon the question of actual 
fraud, we have not perceived any serious objections. The 
testimony on this point is indeed so conclusive of the bona 
fides of the debt, that even if some one of the numerous 
given instructions might be considered questionable, it would 
appear to be hopeless to expect a different result. 

The disparity between tlhe amount of damages and the sum 
for which the property actually sold at the sheriff’s sale, 
‘is no ground for a reversal of the judgment. The property 
evidently sold at a great sacrifice, as such property necessarily 
or ordinarily will, when sold under the hammer. This was 
a matter for the jury, and there was ample evidence to sus- 
tain the verdict. 

Judgment affirmed. 


——_+2 6e>—— 


Rosert 8. Vooruis, Respondent, v. Morris Lanesporr e¢ al., 
Appellants. 


1. To render a deed of trust or mortgage upon personal property, duly re- 
corded, fraudulent upon its face, the deed must plainly or by necessary im- 
plication express the right of the grantor to remain in possession, and his 
power to dispose of the property. 


Appeal from St. Louis Court of Common Pleas. 


This was a suit against the sheriff and the plaintiffs in ex- 
ecution, to recover damages for the taking the goods and 
merchandise claimed by the plaintiff as trustee in a deed of 
trust. The verdict and judgment were entered for the plain- 
tiff, and defendants appealed. 


Krum & Harding, for appellants. 
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The deed of trust was void upon its face, under the decis- 
ions of Stanley v. Bunce, 27 Mo. 269; Billingsley’s adm’r vy. 
Bunce, 28 Mo. 547. 


Decker § Voorhis, and H. N. Hart, for respondent. 


The deed does not appear upon its face to be made for the 
grantor’s own use. (Brooks v. Wimer, 20 Mo. 503; Walter 
v. Wimer, 24 Mo. 63; Stanley v. Bunce, 27 Mo. 269.) 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Napton, in which Judge Ewing 
concurred, but no judgment entered. The parties now agree 
that that opinion shall stand as the decision of the court, and 
be of like effect as if the same were rendered in said cause. 
Therefore, that opinion is adopted as governing the case, and, 
the other judges concurring, the judgment below is affirmed. 


Napton, Judge. This is a deed of trust, conveying a stock 
of merchandise, to secure the payment of a debt, and the 
merchandise is described as consisting of embroideries, laces, 
&c., now in, or which may, from time to time, be added to 
said stock in store No. 100, on the west side of Fourth street. 

Not a word is said in the deed about the possession of the 
goods, nor anything about any power of sale, except by the 
trustee, when the debts fell due. But it is contended that 
the words “ which may be added, from time to time, to said 
stock,” necessarily imply both a retention of possession by the 
grantor and a power of sale, and therefore bring the deed 
within the decisions in Stanley v. Bunce, 27 Mo. 270, and 
Billingsley v. Bunce, 28 Mo. 647. 

When a court pronounces a deed of this character void 
upon its face, the terms should plainly express the right of 
the grantor to the possession, and his power of disposition of 
the property, or the implication should be a necessary one. 
In the case cited, Norris conveyed to his trustees his stock 
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of goods, and “all goods, wares, and merchandise, which the 
said Norris may, at any time within twelve months purchase 
for the purpose of renewing or replenishing ”’ said stock. His 
notes, bonds and accounts, also created within the year, were 
to pass. It was impossible to collect from such language as 
this any other intention than that Norris was to proceed 
with his business as a merchant, and sell the goods conveyed 
in the deed. But we do not think the mere expressions re- 
ferred to in the present deed, as necessarily tending to a con- 
clusion that the grantor was to sell the goods, or to make 
purchases to replenish the stock. Additions are spoken of, 
but who was to make them? It is not said the grantor shall 
do so, or have the power to do so. The additions might be 
‘such as the trustee or his agent was authorized to make. 
Certainly we may conjecture that the grantor was to remain 
in possession ; but the court is not called upon or warranted 
in pronouncing a deed void upon a mere conjecture. It is 
easy to show, a/iunde, how the truth is, and go to the jury 
on the facts. If they are satisfied that this was the under- 
standing and intentions of the parties, where the deed may 
be silent on the subject, the same result follows as though 
there was an express or implied stipulation in the instrument. 
The jury will pronounce it void, under instructions from the 
court, if the evidence warrants such a conclusion. 
Judgment affirmed. 


———_1e0e——— 


Tue State, &c., TO USE OF JoHN Decker, Respondent, v. 
WiturAmM D’OeEncH et al., Appellants. 
» App 


1. Where a deed of trust conveyed the fixtures and furniture of a store, and 
also the stock of merchandise; held, that if the merchandise was left in the 
possession of the grantor with the intent that he should have the power of 
disposing of the same, that the deed would be void as to such stock. (See 

State, to use of Voullaire, v. Tasker.) 
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Appeal from St. Louis Circuit Court. 


This was a suit upon an indemnifying bond given to the 
sheriff to recover the value of property levied upon under 
execution, &c., and claimed by Decker as trustee in a deed 
of trust made by the execution debtor. 

The defence set up in the answer was, that the deed of 
trust was made for the purpose of defrauding creditors. The 
verdict and judgment were for the plaintiff. 


Hart & Mc Gibbon, for appellants. 
Decker & Voorhis, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Napton in which Judge Ewing 
concurred, (Judge Scott being absent,) and the parties have 
agreed that that opinion shall stand as the dscision of the 
court. In accordance therewith, the judgment below is 
affirmed, all the judges concurring. 


Napton, Judge. The deed of trust, which was the subject 
of controversy in this case, was not attacked on the ground 
that it was void upon its face because made to the use of 
the grantor, nor that the intention of the parties to it was 
that the grantor should remain in possession and have the 
power of sale. No such defence was set up in the answer. 
It was alleged that the deed was fraudulent and void be- 
cause made for the purpose of defrauding the creditors of 
the grantor, and this point was submitted to the jury on the 
evidence, with satisfactory instructions, and found against 
the defendants. 

The deed conveyed a stock of “ drugs, medicines, chemi- 
cals, perfumeries, furniture, and fixtures, now in, and which 
may be hereafter brought into the store which is situate on 
the corner of Brooklyn and Broadway streets, in St. Louis ; 
and, also, the drugs, medicines, chemicals, perfumery, furni- 








































MARCH TERM, 1862. 





The State, &c., to use of Decker, v. D’Oench. 





ture, and fixtures, this day conveyed by bill of sale from said 
parties of the third part to said party of the first part, with 
such other medicines, drugs, chemicals, perfumeries, furni- 
ture, and fixtures, as the party of the first part may or shall 
hereafter put into any store which he may occupy with the 
property purchased,” &c. 

It is fairly inferable, from the language of the deed, that 
the party of the first part was to remain in possession of the 
property granted ; but it is not a necessary inference that the 
party grantor was to sell, or have the power of selling, all the 
property conveyed. On the contrary, the evidence shows 
that the most valuable portion of the property conveyed, con- 
sisting of fixtures and furniture, such as soda fountains, mar- 

‘ble counters, bottles, vases, &c., were not intended for sale, 
but were the usual or ornamental and useful essentials to an 
establishment of this kind. Their value alone, without ref- 
erence to the drugs to be retailed, exceeded the amount of 
the claim secured by the deed. If the drugs and perfume- 
ries, &c., were left in possession of the grantor, with an in- 
tent or understanding with both parties that he should have 
the power of disposing of them, the deed was void, at least 
so far as this property was concerned. Instructions were 
asked to this effect, but they were refused, on the ground, 
doubtless, that no such defence was made in the answer. 
The answer alleged that the deed was made to defraud cred- 
itors, and there was no charge that it was void by reason of 
its being a conveyance to the use of the grantor, either on 
its face or by reason of an understanding of the parties at 
the time of its execution. Our views upon this question 
have been fully explained in the case of The State, to use of 
Voullaire, v. Tasker and others, decided at this term. 

We can not see how the rejection of the confessed judg- 
ment, in favor of the defendants, could have injured them. - 
They were admitted to be creditors, and the only question at 
issue was the validity of the deed of trust as against the 
creditors. 

Judgment affirmed. 
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NicHouas Stesep, Plaintiff in Error, v. Dominique Srock, 
Defendant in Error. 


1. In a suit under the Mechanics’ Lien Act, (R. C. p. 1067,) the lien must be 
filed within ninety days after the work and labor done, or materials fur- 
nished; and if the lien be not filed within the time prescribed, the St. Louis 
land court has no jurisdiction to enter up a general judgment for the 
value of the work and materials against the person contracting therefor. 


Error to the St. Louis Land Court. 


This was a suit upon a mechanic’s lien, filed in May, 1857, 
the cause of action having occurred in November, 1856, 
brought in the St. Louis land court. At the trial the plain- 
tiff proved his account, and asked for judgment for the value 
of the work and labor, and materials. 

The court gave the following instruction as prayed by de- 
fendant : 

If the jury find from the evidence in this cause that the 
plaintiff in this case did not file a just and true account of 
his demand against defendant within ninety days after all 
the things claimed in said account were furnished, and the 
work and labor claimed for done and performed, they will 
find for the defendant. 

Plaintiff asked the following instruction, which was re- 
fused : 

If the jury believe from the evidence that there was a con- 
tract entered into between plaintiff and defendant, in March, 
1856, for the performance of certain work, and that this work 
was completed in November, 1856, and other work was done 
by plaintiff at defendant’s instance in continuation of the 
contract work; that within six months after all the materi- 
als were furnished, or work and labor done, plaintiff filed his 
lien for such work, labor and materials, then he is entitled 
to recover for such work, labor and materials, such sum as 
the jury shall believe from the evidence to be due and unpaid. 

The plaintiff took a non-suit, with leave to move to set the 
same aside. The motion was overruled. 
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A. J. P. Garesché, for plaintiff in error. 
Having proved the debt, although he failed to establish his 
right to a lien, the plaintiff was entitled to a general judg- 


ment. (Patrick v. Abeles, 27 Mo. 184.) 
Bates, Judge, delivered the opinion of the court. 


This cause was heretofore submitted to the court, and an 
opinion prepared by Judge Ewing, in which Judge Napton 
concurred, but no judgment was entered. The parties, be- 
fore knowing what that opinion is, have agreed that judg- 
ment may be entered in accordance with it. The judgment 
below is therefore affirmed, all the judges concurring. 


EwinG, Judge. The only question raised by the instruc- 
tions is as to the plaintiff’s right to a lien upon the facts 
proved. The instructions given by the court assume that 
the account should have been filed within ninety days after 
all the materials were furnished, and the work and labor per- 
formed. The instruction asked by the plaintiff, which was 
refused, declares that if there was a contract between plain- 
tiff and defendant in March, 1856, for the performance of 
certain work, and that this work was completed in November, 
1856, and other work was done by plaintiff at defendant’s 
instance, in continuation of the contract; that within six 
months after all the materials were furnished, or work and la- 
bor done, plaintiff filed his lien for such work, labor and ma- 
terials, then he is entitled to recover for such work and labor 
and materials, such sum as the jury shall believe to be due 
and unpaid. This being refused, plaintiff took a non-suit. 
The work was completed November 4, 1856, and the account 
filed in May, 1857. 

By the act of 1855, the account must be filed within ninety 
days after all the things are finished, or work and labor done, 
in order to entitle a party to a lien, (2 R.S., p. 1067,) and 
this was the only point involved in the instructions. Wheth- 
er the plaintiff was entitled to a general judgment was not 
raised in the court below, and the case of Patrick v. Abeles, 
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27 Mo. 186, does not apply. There the plaintiff failed to 
establish his lien, it would seem, because he had not given 
the defendant the required thirty days’ notice of the claim 
of lien, and the remark of the court that it would be incon- 
venient to make the jurisdiction of a cause depend upon the 
evidence has no application here; for upon the face of the 
petition itself the want of jurisdiction in the land court 
clearly appeared by an averment showing that the account 
with a view to a lien was not filed for nearly six months after 
the things were furnished and work done, instead of ninety 
days thereafter as the law requires. The act of 1855 applies 
to this case—not that of 1857. 
Judgment affirmed. 


SaRaAH WETHERELL ef al., Respondents, v. Horace Patrer- 
SON e¢ al., Appellants. 


1. The statement of a witness resident in the county, in his deposition taken 
four months before the trial, that he expected to leave for Texas, and the 
return of a subpena “not found,” does not show that the witness is beyond 
the jurisdiction of the court, so as to authorize the reading of the deposition. 

2. A witness should not be allowed to state his understanding of the charac- 
ter of a transaction. He should state the facts, and let the jury draw the in- 
ferences. 


Appeal from St. Louis Circuit Court. 


John Y. Page, for appellants. 
John N. Straat, for respondents. 


Bates, Judge, delivered the opinion of the court. 


This cause was submitted to the court before any of the 
present judges were upon the bench, and an opinion therein 
prepared by Judge Napton. The parties now agree that 
judgment may be entered upon that opinion. Accordingly, 
the judgment of the court below is reversed and the case re- 
manded, all the judges concurring. 
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Napton, Judge. The deposition read in this case was 
taken nearly four months before the trial, and was admitted 
on the production of a subpcena returned “ not found.” The 
deponent stated : “TI reside in the city of St. Louis; I expect 
to leave St. Louis soon—next Sunday or Monday; I expect 
to go to Texas,”” Upon the authority of Gaul v. Wenger, 19 
Mo. 542, it is clear that the mere statement of the deponent 
was not sufficient to allow the reading of the deposition. 
Very slight evidence, however, is held to be enough, when 
the witness has stated, as in this case, his intention to go to 
a distant country. Was the return on the subpeena such 
evidence? The return on the subpeena furnished some proof 
that the witness was not in St. Louis county ; it was no proof 

. whatever that he was not within forty miles of the place of 
trial, or that he had gone to Texas, or that he had not re- 
turned. Taken in connection with the statement in the de- 
position, it may furnish ground for a conjecture, but nothing 
more. The statement in the deposition—“ I understood at 
the time of shipping the flour that it was a sale to the boat”’ 
—ought to have been stricken out. If the witness meant 
that his conclusions were drawn from conversation with 
either party, he should have stated the party with whom the 
conversation was held, so that its competency could have 
been determined. If his inferences were merely drawn 
from the facts he observed and which he details, then the 
jury were competent to place their own construction on them, 
without any opinion from him. Such a mode of testifying 
should not be tolerated in a deposition. 

Judgment reversed and the cause remanded. 


Tuomas D. Forp, Respondent, v. Grorce N. Bearp e¢ al., 
Appellants. 


1. An agreement between the principal debtor and the creditor to extend the 
time of payment will not discharge the surety, although without his assent, 
unless it be made upon a good consideration. 
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Appeal from St. Louis Circuit Court. 


This was a suit upon a negotiable promissory note for 
three hundred dollars by endorsee against endorser. The 
answer set up the defence that the plaintiff, after the matu- 
rity of the note, for a valuable consideration, gave the maker 
of the note, of which the defendants were accommodation en- 
dorsers, time of payment without the assent of the defendants. 

Upon the trial before the court the testimony of the maker of 
the note was read by the defendants, tending to prove that the 
maker, after protest of the note sued upon, gave the plaintiff 
four notes, two of one hundred dollars each, and two of fifty 
dollars each, payable in ten, thirty, sixty and ninety days, 
which, when paid, were to be in satisfaction of the original 
note which was retained by plaintiff. The two notes of fifty 
dollars were collected upon execution; the two notes of one 
hundred dollars had not been paid ; that nothing was paid at 
the time of giving the new notes, nor was any agreement made 
as to the interest; that the maker considered the new notes 
as collateral security for the payment of the old one. 

For the defendant the court declared the law to be: That 
if the plaintiff, without the consent of the defendants, extend- 
ed the payment of the note in question in favor of the maker 
thereof, and took three other notes for said extended pay- 
ment, the plaintiff is not entitled to recover. 

Plaintiff prayed the court to declare the law to be, that, 
as between the endorsce and endorser of a promissory note, 
an agreement by the former with the drawer, giving the lat- 
ter further time for payment, and receiving from him a new 
note or notes executed by the drawer and payable at the 
time agreed upon, will not operate as a discharge of the en- 
dorser, unless the agreement was made without the concur- 
rence of the endorser, and on a valid and valuable consider- 
ation moving between the parties to the agreement; which 
was refused. 

The court, of its own motion, declared the law as follows: 
If after the note sued on matured, the maker thercof gave 
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the plaintiff another note or notes merely as collateral secu- 
rity, the proceeds of which when collected were to be applied 
in satisfaction of said note sued on, such an arrangement 
does not discharge the defendant, unless the plaintiff made 
an agreement with the maker of the note giving time for its 
payment, without the consent of the endorser, for a valid con- 
sideration, by which the plaintiff’s right to sue the maker 
upon the note was suspended. 

The court gave judgment for the plaintiff for two hundred 
and thirty two dollars and thirty-four cents. 


Garesché, Garesché 5; Farish, for appellants. 


W. N. Grover,gor respondent. 


I. The true test for determining whether the endorser is 
discharged, is to inquire whether the creditor has done any 
act which would prevent him from immediately sueing the 
maker, or which would prevent the endorser from paying 
the note and immediately sueing the maker. To produce 
this result, there must be some act or agreement upon a 
valid consideration, which puts it out of the power of the 
holder to immediately sue for and recover the money. The 
mere giving of time without consideration, or the taking col- 
lateral security, produces no such results. (Reynolds v. 
Ward, 5 Wend. 501; Bk. of Utica v. Ives, 17 Wend. 501 ; 
Norris v. Crummeney, 2 Rand. 328; Hunter’s adm’r v. Jett, 
4 Rand. 104; McKinney’s Ex’r v. Walker, 1 Leigh. 434; 
Alcox v. Hill, 4 Leigh. 622; McLemore v. Powell, 12 Wheat. 
554; Smith v. Rice, 27 Mo. 505.) 


Bates, Judge, delivered the opinion of the court. 


This cause was heretofore submitted to the court, and an 
opinion prepared therein but not delivered. The parties 
now consent that the opinion may be filed, and judgment 
entered in accordance with it. Therefore, all the judges 
concurring, the judgment of the court below is affirmed. 
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Ewinc, Judge. An agreement between the maker and 
payee of a promissory note for further time can not avail the 
endorser as a defence in an action thereon, unless made with- 
out the endorser’s consent for a valid consideration, by which 
the plaintiff’s right to sue is suspended. Mere indulgence 
to the principal will not extinguish the liability of the surety 
or endorser, though given without the consent of the latter, 
To have this effect, there must be in addition a binding obli- 
gation on the creditor not to pursue his remedy against the 
principal for a definite length of time. This is the principle 
asserted in the declaration of law made by the court. 
Whether the new notes given, after the original one matured, 
were given merely as collateral securityg was a question of 
fact submitted to the court sitting as a jury, and it is not our 
province to pass upon the sufficiency of the evidence. 

Judgment affirmed. 


Tne State, &c., TO USE oF SmitH Mosuer, Jr., Respondent, 
v. WILLIAM Bennett e¢ al., Appellants. 


1. When a second application is made for the continuance of a cause on ac- 
count of the absence of a material witness, the affidavit must state the facts 
the absent witness is expected to prove more specifically than in a pleading. 

2. The affidavit must also show that due diligence has been used to procure 
the testimony of the witness, or some excuse therefor. 


Appeal from St. Louis Court of Common Pleas. 


This was a suit upon a penal bond taken by the sheriff of 
St. Louis county, under the local act of March 3, 1855, to 
recover the value of goods of plaintiff Mosher, seized by vir- 
tue of an attachment in favor of Russell & Bennett, and 
against Pollard, Anno & Co. The answer of defendants de- 
nied the title of Mosher, and alleged that he was but the 
avent of Pollard, Anno & Co., to whom the goods belonged. 

The cause being set for the 8th of November, the defend- 
ants made a second application for a continuance of the cause 
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on the ground of the absence of a material witness, and in 
support of their motion filed an affidavit, which stated, among 
other things, that on the 5th of November defendants placed 
a subpoena for the witness in the hands of the sheriff, who 
went to the residence of the witness to serve the subpoena, 
but found the witness sick of typhoid fever, and confined to 
his room, and therefore did not serve it; that affiant is in- 
formed and believes that witness had been in a low and dan- 
gerous condition from sickness for three weeks past, and so 
ill that defendants were not permitted to converse with him 
on business, and preventing the possibility of taking his tes- 
timony by means of a deposition; and that affiant knows 
personally that he will prove the following facts from having 
-conversed with the said witness, to wit: ‘ That the said plain- 
tiff was only acting as the agent and clerk of said firm of P., 
A. & Co., in the purchase of the goods attached by defend- 
ants and sued for in this action, and that said goods were in 
fact the property of said P., A. & Cv., and not of the plain- 
tiff; and further, facts, from conversation of the plaintiff and 
A. P., of the firm of P., A. & Co., sufficient to successfully 
defend this action.” 
The application being overruled, judgment was given for 
the plaintiff, and defendants filed their motion for a new 
trial. 


Decker & Voorhis, for appellants, cited McLane v. Harris, 
1 Mo. 700; Moran v. McCullough, 6 Mo. 444; Tunstall v. 
Hamilton, 8 Mo. 500; McKay v. The State, 12 Mo. 492. 


H. N. Hart, for respondent, cited State v. Buckner, 25 Mo. 
168; Freleigh v. State, 8 Mo. 606. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared by Judge Napton, in which Judge Ewing 
concurred, (Judge Scott being absent,) but no judgment was 
entered; now the parties have agreed that that opinion shall 


@ 











































































464 ST. LOUIS. 








The State, &c., to use of Mosher, v. Bennett. 





stand as the decision of the court. Therefore, in accordance 
with that opinion, the judgment below is affirmed, all the 
judges concurring. 


NaptTon, Judge. The only question in this case is as to the 
propriety of overruling the defendant’s motion for a continu- 
ance. There had, it would seem from the affidavit itself, 
(though the record does not show it,) been a previous con- 
tinuance granted to the defendants, and the rule of the court 
required in such cases, the facts which the absent witness 
was expected to prove to be set out in the affidavit. The 
facts set out in this affidavit were merely a repetition of the 
facts relied on in the answer as a defence to the action, 
namely: That Mosher, the plaintiff, was merely the agent of 
Pollard & Co., and had no interest in the goods levied on, 
and that Pollard & Co. were the real owners. It was fur- 
ther alleged that this witness would relate “facts from con- 
versations of the plaintiff and Aaron Pollard, of the firm of 
Pollard & Co., sufficient successfully to defend the action.” 
There is nothing perceived in this statement of the facts 
which could be regarded as making the affidavit any more 
specific than if it had been generally stated that the witness 
was expected to prove the defendant’s case, or that he was a 
material witness. 

But the affidavit fails to give any explanation of the singu- 
lar delay and negligence which was manifested by the de- 
fendants in relation to securing this witness’ testimony. He 
was not subpoenaed until the 5th November, the case being 
set for the 8th. The case had been in court for upwards of 
a year, and it seems no effort was made to secure the testi- 
mony until two days before the day of trial, and then the 
witness had been sick with typhoid fever for several weeks. 

All this seeming carelessness may have been consistent 
with good faith and due diligence ; but it should have been 
explained. We can not say that the court of common pleas 
exercised its discretion unwisely. 

Judgment affirmed. 
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Ashdown v. Woods. . 


WitiraM G. ASHDOWN et al., Respondents, v. GEorGE Woops, 
Appellant. 


1. The acceptance of the notes of the debtor, payable after the time granted 
by the statute for filing a mechanic’s lien, and maturing before the expira- 
tion of the time limited for bringing suit, will not bar a suit and recovery 
upon the lien, if the notes are produced to be surrendered at the trial. (The 
case of McMurray v. Taylor, 30 Mo. 267, cited and affirmed.) 


Appeal from St. Louis Land Court. 


This was a suit to enforce a mechanic’s lien by the original 
contractor, for putting up gas pipes, &c., in the defendant’s 
theatre. The lien was filed and suit commenced within the 
time limited by the statute. After the completion of the 
work, the defendant gave his three notes to the plaintiff, which 
the plaintiff produced upon the trial, and offered to surrender 
the same to the plaintiff. The lien was filed within six 
months after the account accrued, and all the notes matured 
within the same period. 


C. C. Carroll, for respondent. 


Van Waggoner, for appellant. 
Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion therein prepared, before any of the present judges 
were upon the bench, but no judgment was entered therein. 
The parties now agree that that opinion shall govern the dis- 
position of the case, and that judgment shall be entered in 
accordance therewith. Therefore, with the concurrence of 
all the judges, the judgment of the court below is affirmed. 


Ewine, Judge. This was a suit to enforce a mechanic’s lien 
for work done and materials furnished, and the only question 
is whether the plaintiffs, by taking defendant’s promissory 
notes for the sum claimed by them to be due, extinguished 
their lien upon the buildings. The notes, by their terms, 
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were to mature before the expiration of the period within 
which the law requires suit to be brought to enforce the lien. 
The plaintiffs, however, produced the notes at the trial, and 
offered to surrender them into the hands of the defendant, 
the suit having been brought on the account and lien filed 
therewith and not on the notes. The court was asked to de- 
clare that if the plaintiff and defendant accounted with each 
other and agreed upon the amount of the plaintiff’s claim, 
and plaintiff accepted from the defendant his promissory 
notes which became due and payable after the time of filing 
of the lien, and after the expiration of the time in which said 
lien should be filed by law, then the lien became thereby ex- 
tinguished. The instruction was refused, and judgment ren- 
dered for plaintiff. The point raised by the instruction was 
decided by this court in the case of McMurray v. Taylor, 30 
Mo. 267, where it was held that the taking of a promissory 
note did not extinguish an open account; that upon the pro- 
duction of the note a recovery could be had upon the ac- 
count; and that there was no waiver of the lien by taking 
notes payable before the time expired for bringing suit to 
enforce it. 
Judgment affirmed, Judge Napton concurring. 


—.-+4e@or- 
Tuomas S. Pace, Respondent, v. ALBERT Becker, Appellant. 


1. A promise by A to B upon a consideration moving from B to A, to pay C, - 
a debt of B to C will not authorize an action by C against A, there being 
no privity of contract. 

2. A purchased land of B, and agreed to pay off the note which B had given, 
and secured by a mortgage upon the land. The note not having been paid 
by A or B to the holder of the encumbrance, C paid and took up the note 
from the holder, and sued A upon his promise made to B. Jield, that he 
could not recover for want of privity, and for want of consideration. 


Appeal from St. Louis Circuit Court. 


Z. Ward and J. J. Page bought real estate of Lewis Hamp- 
id to secure the payment of the purchase money exe- 
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cuted their notes at one and two years, with a mortgage upon 
the property. Subsequently, they sold the real estate to the 
defendant Becker, who assumed to pay said notes and mort- 
gage as part payment of the purchase by him. Becker fail- 
ing to pay the note first falling due, the plaintiff Thomas 
S. Page paid the money due Hampton, and obtained the 
note, and then sued Becker upon the note, setting up a con- 
tract in writing between Ward and Page and the defendant’s 
agent, as authorizing a recovery by himself. 

Upon the trial, the evidence presented a state of facts as 
detailed above, and the defendant, among other instructions, 
asked one—that the plaintiff can not recover under the plead- 
ing and proof in this case; which was refused, and verdict 
‘and judgment were given for the plaintiff, and defendant ap- 
pealed. . 


J. K. Knight, for appellant. 


I. Plaintiff can not avail himself of the contract between 
Z. Ward and J. J. Page without an assignment of that con- 
tract to himself. There being no privity of contract be- 
tween him and the defendant, he was a stranger to the trans- 
action both at law and Puity. (Town of Milton v. Story, 11 
Verm. 101; City of Louisville v. Hyatt, 5 B. Mon. 199.) 

lI. The taking up the note for honor of maker, did not as- 
sign the contract. If proceeding directly against the parties - 
to the note, the plaintiff could not recover on the doctrine 
of supra protest. (Story on Prom. Notes, p. 453, § 453 ; 
Byles on Bills, 207-210; Chitty on Bills, 165, 236; Konig 
v. Bayard, 1 Pet. 250.) 

Ill. This is not a case of novation and substitution. (Ad- 
dison on Cont., 1005 ; Burge on Suretyship, 166.) 

IV. The assignment of the note (if taking it up for honor 
was such) worked an assignment of the mortgage security. 
(Crow v. McCreary & Co., 4 Iowa, 434; Dick v. Maury, 9 
Smed. & Marsh, 448.) The plaintiff then held a double 
security, one against the makers of the note and the other 
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against the property itself. (Kretzer v. Bradstreet, H. G. 
Greene, R. 382.) 


Decker & Voorhis, for respondent. 


The brief of respondent’s counsel was principally confined 
to a question as to the authority of defendant’s agent and 
the subsequent ratification of his acts. 

Upon the point upon which the case turned they presented 
the following : 

The ratification by Becker of his agent’s act, in making 
the written agreement to pay the notes mentioned therein, 
made the notes his own debt, which he agreed to pay as part 
consideration for the land purchased. 

His making the payment of the notes his own debt, takes 
the agreement out of the statute of frauds. (Browne on 
Stat. Frauds, 162; Barber v. Bucklin, 2 Denio, 45; Brown 
v. Curtis, 2 Comst., N. Y., R. 229; Farley v. Cleveland, 4 
Cow., R. 432.) 

It was not necessary that Becker’s promise should be in 
writing. (Dearborn v. Parks, 5 Greenl. 81; Ellwood v. 
Monk, 5 Wend. 235; Bank Mo. v. Benoist, 10 Mo. 519; 
Robbins v. Ayres, 10 Mo. 538.) & 


Bates, Judge, delivered the opinion of the court. 


This cause was heretofore submitted to the court, and an 
opinion prepared but not delivered. The partics now con- 
sent that the opinion may be filed and considered as the 
judgment of the court. The judgment of the court below is 
therefore reversed, the other judges concurring. 


Ewinc, Judge. The only question we deem it necessary 
to consider in this case is whether upon the agreement al- 
leged in the petition Page could maintain the action. The 
general rule, to which it is claimed this case is an exception, 
is, that the person from whom the consideration of the con- 
tract actually moved is the party to sue, and that a stranger 
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to the consideration can not maintain an action; in other 
words, that there must be a privity of contract between the 
parties to the suit in order to render the defendant liable to 
an action by the plaintiff on the contract. In the cases of 
the Bank of Mo. v. Benoist & Hackney, 10 Mo. 519, and Rob- 
bins y. Ayres, 10 Mo., 538, it was held that where the promise 
was made for the benefit of a third person he might main- 
tain an action in his own name against the promiser. In the 
case of Manny et al. v. Frazier’s adm’r, 27 Mo. 420, which is 
similar to this, the principle of the former decisions was held 
not to be applicable. In that case the partnership firm of 
Bell & Sticknell was indebted to the plaintiff on two promis- 
sory notes. Bell sold his interest in the concern to Frazier, 
‘ who, on coming into the firm, agreed with B. & S. to assume 
to pay certain debts of the firm, among which were the two 
notes. It was held the action was not maintainable ; that it 
was not like a promise of A. to pay B. for the benefit of C., 
and there was no privity of contract between the defendant’s 
intestate and the plaintiffs. The cases of Blymire v. Boistle, 
6 Watts, 182, and Morrison v. Beckley, Id. 349, cited by the 
court in that opinion, clearly brings this case within the prin- 
ciple there recognized. | In Mellen v. Whipple, 1 Gray, 324, 
a case exactly in point, one Rollen owed plaintiff’s testator, 
and had secured the debt by mortgage on his land. He 
afterwards conveyed the equity of redemption to Whipple, 
the defendant by a deed containing a clause declaring “ that 
said premises are subject to a mortgage for five hundred dol- 
lars, with interest, which mortgage, with the note for which 
it was given, said Whipple is to assume and cancel.” The 
court decided the action would not lie. In the case at bar, 
John J. Page and Ward were the debtors of one Hampton 
on two promissory notes, to secure which they conveyed to 
him certain real estate. Subsequently they sold and con- 
veyed the same property, or their equity of redemption, to 
the defendant Becker, who, as the evidence tended to prove, 
through an agent, agreed with the grantors to pay and satisfy 
the mortgage. The note first due, the one sued on, not be- 
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ing paid by Becker at maturity, was paid by the plaintiff to 
whom Hampton assigned it. The action is upon the agree- 
ment then made between John J. Page and Ward of the one 
part, and Becker of the other. There was no privity of 
contract between the plaintiff and defendant, nor did the 
consideration of the promise move from the plaintiff. The 
defendant acquired only an equity of redemption, the fee 
being in Hampton; and the plaintiff, as the assignee of the 
latter, has the property, and also the personal responsibility 
of the mortgagors to secure the debt. The defendant could 
have had no benefit of his purchase of the equity without 
paying the mortgage notes, and his agreement to do so was 
for the benefit of his grantors, and was a matter exclusively 
between the parties to that deed. There is evidence that 
Becker recognized his liability to pay the notes both before 
and after they had been assigned by Hampton to the plaintiff, 
but the plaintiff does not go upon the hypothesis of a promise 
by Becker to him directly. } No such case is made by the 
petition ; no express promise is averred therein, and if there 
had been, it would have been without consideration. 4 
Judgment reversed ; Judge Napton concurring. 


ALEXANDER Suss, Respondent, v. Joun F. Fusrman et al., 
Appellants. 


Appeal from St. Louis Court of Common Pleas. 


Spies, for appellants. 
W. N. Grover and D. W. Hill, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared but not delivered. The parties now con- 
sent that the opinion prepared may be filed and judgment 
entered therein with the same effect as if said opinion had 
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been prepared by the present judges. Therefore, the judg- 
ment of the court below is affirmed, with ten per cent. dam- 
ages; all the judges concurring. 


Napton, Judge. This was a suit by the payee of a nego- 
tiable note against the makers. A demurrer was filed on 
the ground that there was no demand alleged in the petition 
before protest. The demurrer was overruled, and, on mo- 
tion, a judgment was rendered. The plaintiff, after the judg- 
ment, remitted one dollar, the costs of protest; but it is ob- 
jected, even after the remittur, there was an excess in the 
judgment of ninety cents. 

Judgment is affirmed, with ten per cent. damages. 


——_+2¢e+—— 


Wituram AprIANCE, Respondent, v. ANDERSON ARNoT, GAR- 
NISHEE OF WILLIAM Camp, Appellant. 


1. Courts, in the trial of causes, must be allowed to exercise a fair discretion 
as to how far they will permit the examination of witnesses upon points 
collateral to the main issues. 


Appeal from Law Commissioner’s Court of St. Louis. 


This was a trial of an issue between the plaintiff and the 
garnishee in an attachment suit, commenced before a justice 
of the peace, and appealed to the law commissioner. Upon 
the trial in that court, the witness John P. Camp, called by the 
plaintiff to prove the indebtedness of the garnishee to the de- 
fendant in the attachment, was inquired of as to his own 
transactions and indebtedness to the garnishee, on the hy- 
pothesis that while pretending to act as agent of the defend- 
ant in the attachment, he was in reality acting for himself, 
and concealing his means from the garnishee who had a 
judgment against the witness. The issue was upon the de- 
nial of indebtedness by the garnishee to the defendant, Wil- 
liam Camp. 
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Adriance v. Arnot, Garnishee, &c. 





W. H. Lackland, for appellant. 
A. M. & 8S. H. Gardner, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This cause was heretofore submitted to the court, and an 
opinion prepared but not delivered; and the parties now 
consent that the opinion of the late judges may be filed and 
judgment entered in accordance with it. Therefore, the 
judgment of the court below is affirmed, all the judges con- 
curring. 

Napron, Judge. We do not see any reason for refusing 
to allow the questions put to the witness, John P. Camp, to 
be answered. When a question of fraud is before a jury, 
and the witness is competent, the apparent irrelevancy of 
testimony is an unsafe ground for its exclusion. This is es- 
pecially true when the investigation is a cross-examination 
of the plaintiff's witness. The amount of John P. Camp’s 
indebtedness to Arnot, the garnishee, its nature, and the 
time when it accrued, were not facts directly in issue, but 
they might have thrown some light upon the real character 
of the transaction. 

Notwithstanding this, we do not consider the ruling of the 
courts as one justifying a reversal of the judgment. The in- 
structions were plain, and put clearly to the jury the only 
question at issue between the parties. There must be a cer- 
tain discretion left to the court in trying causes, to determine 
how far they will permit examinations of witnesses to proceed 
upon collateral matters not directly connected with the issues. 
We do not see that justice would be promoted by the inter- 
ference of this court in a mere matter of discretion, because 
of a difference of opinion with the court below as to the point 
at which an examination should stop. 

Judgment affirmed. 
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Firman De Loge’s Administrator v. Hall. 


Firman De Loce’s ADMINISTRATOR, Respondent, v. JosEPHUS 
W. Hatt, Appellant. 


1. When in a suit to recover rent the petition alleged a leasing for a term of 
years, and the answer admitted the agreement as alleged in the petition, 
and the taking possession of the premises; held to be immaterial whether 
the instrument called a lease was sealed or unsealed. 


Appeal from St. Louis Land Court. 


C. C. Carroll, for appellant. 
M. L. Gray, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This case was heretofore submitted to the court, and an 
opinion prepared, but no judgment entered upon it. The 
parties now agree that that opinion may be filed, and judg- 
ment entered in accordance with it. Therefore, the other 
judges concurring, the judgment is affirmed. 


Ewine, Judge. This was an action for the recovery of 
rent accruing on a lease of certain property for the term of 
five years. The answer admitted the agreement as alleged 
in the petition, and that the defendant took possession there- 
under, but denied the occupancy of the premises for the pe- 
riod stated in the petition. It also alleged that De Loge de- 
prived the defendant of the possession before the expiration 
of the lease, and claimed damages therefor. The rent claimed 
was for the year commencing Ist July, 1853. The plaintiff 
proved the possession of the premises by the defendant until 
the spring of 1854, and that they were again rented in the 
early part of the summer of that year. He also read that 
part of the answer which admitted the lease, and closed. No 
evidence was offered by the defendant. There was a trial by 
the court, and judgment for the plaintiff. The court was 
asked to declare that if the plaintiff, in order to support the 
issues on his part, had to rely and did rely on the defendant’s 
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answer, or any part thereof, then the whole of said answer 
must be considered in evidence, and the verdict must be for 
the defendant for the sum set forth in the answer as the sum 
due defendant, over and above the amount claimed by the 
plaintiff. That if the claim of the plaintiff is founded on a 
sealed instrument of writing, the action should have been 
founded on such instrument, and the plaintiff can not recover. 
These instructions were refused, and exceptions saved. As 
to the last instruction, it is sufficient to observe that there 
was nothing in the transcript from which it could appear 
whether the instrument was sealed or unsealed; it does not 
appear to have been read on the trial, the averments of the 
petition respecting it having been admitted in the answer. 
But whether a sealed instrument or not, it is the foundation 
of the action ; it is declared on as an agreement—a contract ; 
and the answer admits the execution and terms of the in- 
strument as alleged by the plaintiff. We do not see the 
materiality of the point raised by this instruction. Among 
the errors assigned is the ruling of the court, that no replica- 
tion was necessary to the answer, inasmuch as it did not con- 
tain a counter-claim. We see no such ruling in this record ; 
and no point appears to have been made in the court below 
touching this matter, unless it was intended to be raised by 
the first instruction, and the exception saved to the refusal 
of this, is abandoned here by counsel. 
Judgment affirmed. 


——_+e68e+,—— 


Tomas Lerrensporrer, Appellant, v. Jacques GorBEL, 
Respondent. 


1. A certificate of confirmation by the first board of commissioners vested 
title only in the party in whose name the certificate issued; but where the 
confirmee had, previously to the issuing of the certificate, made a deed for 
part of the land, retaining a mortgage to secure the payment of the pur, 
chase money, and, after the issuing of the certificate, upon the margin of the 
original deed and archive acknowledged to have received full satisfaction 
and payment of the mortgage, such acknowledgment was equivalent toa 
re-execution of the deed as of that date, and vested the title acquired by 
the confirmation in the purchaser. 
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Appeal from St. Louis Land Court. 
For statement of case, see opinion. 
Casselberry, for appellant. 


I. The title under which defendant claims was never con- 
firmed by the United States, and is consequently null and 
void. (2 Pet. 243; 12 Pet. 511; 4 How. 461; 9 How. 209; 
16 How. 48; West v. Cochran, 17 How. 414; Chouteau v. 
Eckert, 2 How. 875; Le Bois v. Brammel, 4 How. 464; 3 
How. 778.) The after-acquired title of Chouquette did not 
enure to the benefit of his grantee. (Norcum v. Gaty, 19 
Mo. 65; 19 Mo. 546; 10 How. 370; 12 Mo. 254.) The 
- acknowledgment of payment by Chouquette in 1814 places 
the defendant in no better position than the same statement 
in writing would have done if it had been made in 1801. 


S. T. §& A. D. Glover, for respondent. 


I. The land transferred to Lacombe, March 6, 1801, was 
not his until paid for, and, as he had only a possible interest, 
he was not entitled to seck a confirmation ; and the claim of 
Lacombe was for only a part of the claim of Chouquette. 

II. The confirmation was only a release of the title of the 
United States. . 

III. The warranty in the deed of Chouquette estops him 
from setting up his confirmation against Lacombe and his 
assigns. (2 Mor. & Carl. Part. 682, law 32. We suppose 
the Civil Law to be the common law of Continental Europe, 
and of course of Spain, till it is shown that it was altered by 
the Cortes (1 Kent, 514) or decrees of the Spanish mon- 
archs. Sce, then, 1 Domat, p. 57, Pt. III. of sec. 2, showing 
that a warranty is a consequence of every sale. (Sec Stod- 
dard v. Chambers, 2 How. 516.) 

IV. The entry of satisfaction on the act of sale by Chou- 
quette on January 15, 1814, is tantamount to a conveyance 
to Lacombe of that date. That an oral sale of land was good 
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at that time, sce Allen v. Moss, 27 Mo. 354, 360. No wri- 
ting was required till the act of January, 1816.—10 Mo. 
260. 





Bates, Judge, delivered the opinion of the court. 


A tract of land was confirmed to Julian Chouquette by 
the first board of commissioners on the 25th day of June, 
1810, and a patent was issued to him on the Ist day of 
March, 1823. The notice of his claim before the board was 
dated June 27,1808. Chouquette died in 1830, and the 
plaintiff is his representative, and as such brought suit 
against the defendant Goebel for the possession of a portion 
of the land. At the trial, the defendant gave in evidence 
archive No. 932, which, being in Spanish, is translated as 
follows: 

“Tn the town of St. Louis, of Illinois, on the 6th day in 
the month of March, in the year 1801, for want of a public 
notary in the said town, before me, Don Carlos Dehault De- 
lassus, lieutenant colonel of the royal armies and lieutenant 
governor of this Upper Louisiana, and in the presence of the 
assisting witnesses Peter Lofillard and Joseph Hortiz, was 
personally present Julian Chouquette, residing in the town 
of Carondelet of this jurisdiction, who, by these presents, de- 
clares and confesses to have this day sold, ceded, conveyed, 
and abandoned, now and forever, and promises to make, to 
enjoy, and to preserve from all debts, claims, mortgages, 
evictions, substitutions, and all impediments whatever gene- 
rally, unto Francis Lacombe, an inhabitant of the same town 
here present, who stipulates, accepts, and acquires, for him- 
self, his heirs, or others representing his rights, a tract of 
one hundred and seventy-one arpens of land fronting the 
river Mississippi, about thirteen arpens to the south by about 
sixteen arpens in depth at the north, following the rives Des 
Péres; the said land being situated one mile and a half south 
of the town of Carondelet, and which the said vendor had by 
concession on the 30th of July, 1795, and was surveyed and 
bounded on the 18th April, 1798, as appears from the certifi- 
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cate issued by the captain of militia and surveyor, Antoine 
Soulard. The said land has been cultivated for ten years by 
the said vendor, and the said purchaser has seen the same, 
and declared to be satisfied and contented therewith, without 
reserve, acquiring it in conformity with law for the price and 
sum of one hundred dollars, payable during the whole month 
of October in this year in current coin of this country, and 
one hundred bushels of wheat, payable during the whole 
month of October, 1802; and until perfect payment the said 
land remains mortgaged, and the said Lacombe, the acquirer, 
has no right to sell or alienate the said land until the mort- 
gage is satisfied, under the penalty of this sale being null and 
void, and the payment of all costs that might be occasioned 
thereby: for this they have covenanted and agreed upon, 
promising, &c., binding themselves, &c. Done and passed in 
this government hall, in the presence of the aforesaid assist- 
ing witnesses, who have signed with me, the aforesaid licu- 
tenant governor, as well as the parties, with the exception of 
the vendor, who, not knowing how to write, has made a cross 
after reading being made, on the same day and in the same 
month and year as above. CarLos DEHAULT DELASsus, 
Francis LAcOMBE, 
Mark of JULIAN X CHOUQUETTE. 


JosEPH Hortiz, 
PETER LOFILLARD.” 


Upon the margin of that archive, and given in evidence 
with it, was this entry : 


“1 acknowledge and confess to have received full satisfac- 
tion and payment of the within mortgage, and of the sum of 
money due thereon, this 13th day of January, 1814, as wit- 


ness my hand and seal. his 
JULIAN X CHOUQUETTE. [L.8.] 
Teste—Gro. J. HowE Lt, mark. 


Cuar_eEs Lucas.” 


The defendant claims a right to possess the land as the 
representative of Francis Lacombe. The St. Louis land 
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court, in which the cause was tried, refused the instructions 
to the jury which were asked by the plaintiff, to the effect 
that the archive, given in evidence and entry on the margin 
of it, constituted no valid defence against the claim of the 
plaintiff. 

Undoubtedly the archive alone would have been no bar to 
the plaintiff’s claim, because the confirmation to Chouquette 
has vested the title in him alone. It remains to inquire as 
to the effect of the entry on the margin of the archive. The 
territorial law then authorized a mortgagee to acknowledge 
satisfaction of a mortgage by an entry on the margin of ree- 
ord of it. It is obvious that in this case Chouquette attempt- 
ed to do it by an entry on the archive itself. This act of 
Chouquette, executed with formality, attested by two wit- 
nesses attached to his deed, and referring to the mortgage 
contained in it, can not be treated as a mere receipt for so 
much money. It has some reference to the land described 
in the deed. It must have been intended to effect a release 
of the mortgage, for it expresses that he has received “ full 
satisfaction and payment of the within mortgage.’ It does 
not state from whom the payment was received ; but the re- 
ceipt must have been from or on account of the owner of the 
land, and it would be absurdity in that case to suppose that 
he himself was the owner, paying himself and acknowledging 
the payment by himself to himself. He recognizes some 
other person as owner, and that person is necessarily La- 
combe or his representative. At that moment he could not 
have claimed to own the land himself, the price of which he 
was then receiving, and surely the lapse of time can give no 
better right to his representatives. The effect of his act was 
the same as if he re-executed his deed, and now constitutes a 
good defence to the plaintiff’s suit. The land court properly 
refused the instructions prayed by plaintiff. 

The other judges concurring, judgment affirmed. 
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MarGaReT ANN ALLEN, Respondent, v. Davin ALLEN, Appel- 
lant. 


Appeal from St. Louis Court of Common Pleas. 


Voorhis and Sharp, for respondent. 


H. N. Hart, for appellant. 
Bay, Judge, delivered the opinion of the court. 


Plaintiff, on the 3d of September, 1855, filed in the St. 
Louis court of common pleas her petition for divorce and 
alimony, alleging therein that she was married to defendant 
. in the year 1839, in the State of Ohio, and removed with 
him in 1850 to St. Louis, where they have since resided. 
That on divers occasions during the eighteen months im- 
mediately preceding the filing of the petition, defendant 
treated plaintiff in the most inhuman and brutal manner, 
frequently charging her with being a lewd and abandoned 
woman, forcibly ejecting her from her room, and, upon one 
occasion, from his house ; that said treatment was of such a 
character as to render her condition in life intolerable. The 
petition also charges drunkenness, and further states that 
there are four children by the marriage living, aged respect- 
ively fourteen, eleven, six and two years, and that defendant 
is the owner of and in possession of property in the county 
of St. Louis, of the value of ten or twelve thousand dollars, 
besides having about three thousand dollars in money. The 
allegations in the petition with respect to cruel and barbarous 
treatment and drunkenness are specifically denied in the an- 
swer, and defendant, by way of cross-bill, charges plaintiff 
with bringing her sisters to reside in his family against his 
wishes, and with conspiring with said sisters to annoy, vex 
and harrass him, so that his condition became intolerable. 
Also, that plaintiff, about the Ist of June, 1854, abandoned 
the bed of defendant, and in 1855 left his house, and has 
since refused to live with him. 
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The court below found for the plaintiff, decreeing her a 
divorce and the custody of the children, and requiring the 
defendant to pay her annually the sum of four hundred dol- 
lars for her maintenance and alimony, and for the mainte- 
nance of her children. 

Upon the trial no question of law was raised, and it does 
not appear from the record that any exception was taken to 
any ruling of the court. The only question, therefore, which 
we are called upon to decide is, whether the testimony war- 
rants the finding of the court below. 

The record of the evidence is very voluminous, embracing 
upwards of one hundred pages of manuscript, and upon a 
careful and patient examination of it, we are forced to the 
conclusion that it is amply sufficient to support the judgment 
and decree rendered in the cause. Independent of the testi- 
mony of the sisters of plaintiff, it is clearly shown by credible 
and disinterested witnesses that plaintiff is an industrious and 
exemplary woman; that defendant had become very intem- 
perate, and while under the influence of liquor treated his 
wife in a cruel and barbarous manner, sometimes ejecting 
her from his premises, at other times using towards her the 
most vulgar and offensive language, imputing to her among 
other things a want of virtue and chastity, without the slight- 
est foundation whatever for such a charge. Every witness 
who knew her gives her a most excellent character as a wife 
and mother. The evidence, in our opinion, fully sustains 
the allegations in plaintiff’s petition, and we see no reason to 
disturb the finding and decree of the court below. 

The judgment will be affirmed, the other judges concur- 
ring. 


—_+2000+—_ 


Joun D. Dare, Respondent, v. Pactric RarLroap, Appellant. 


1. The answer to a petition must specifically and separately deny the matters 
intended to be put in issue. 


Appeal from the St. Louis Court of Common Pleas. 
Whittelsey, for appellant. 
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Geo. P. Strong, for respondent. 


DryDEN, Judge, delivered the opinion of the court. 


This was a suit brought by Dare to recover damages for 
the breach of an alleged contract made with him by the de- 
fendant, by which he was employed for one year as ticket 
agent of the company, at one hundred dollars per month; 
the breach complained of being the discharge of plaintiff 
from service before the expiration of the term of employ- 
ment, and refusal of defendant to pay the contract price for 
remainder of the term after the discharge. The plaintiff re- 
covered a verdict and judgment, from which the defendant 
appealed. 

The errors complained of grew out of the assumption that 
the authority of the president of the company to make the 
contract with the plaintiff was not in issue. This involves 
the construction of the pleadings in the case. The petition 
states “ that the defendant, by its properly authorized agent, 
employed the plaintiff as a ticket agent in the city of St. 
Louis for the term of one year from the first day of March, 
1858, for which service the defendant agreed and promised 
to pay the sum of twelve hundred dollars, or one hundred 
dollars per month,” &e. 

The answer says, “the defendant denies that defendant, 
by its properly authorized agent, employed plaintiff as a 
ticket agent in the city of St. Louis for the term of one year 
from the first day of March, 1858, and agreed and promised 
to pay plaintiff the sum of twelve hundred dollars, or one 
hundred dollars per month, as the plaintiff hath alleged in 
his petition in this cause.” ‘Defendant admits that plaintiff 
was employed by defendant in the capacity of a ticket agent 
for the defendant, and defendant agreed to pay him,” &c., 
“at the rate of one hundred dollars per month during such 
time as plaintiff should be retained by defendant, and that 
plaintiff, on the 11th day of March, 1858, entered upon such 
service, and continued therein until the 19th day of June 
following, when defendant, no longer needing plaintiff, he 
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was discharged, and paid for the time he had served.” De. 
fendant further says that, by the terms of the agreement 
made between plaintiff and defendant, no time was limited 
during which plaintiff was to serve defendant, &c. If one 
were to consider so much of the answer only as affects to 
traverse the allegations of the petition, he would be left in 
doubt as to the precise point or points intended to be put in 
issue. Whether the pleader meant to deny the authorization 
of the agent, or the employment of the plaintiff, or both; or 
whether the agency was not intended to be admitted, but 
the making of the contract denied; or whether both the 
authority and employment were not to be admitted, but the 
kind of service to be rendered by plaintiff, the term of ser- 
vice, or the time of the commencement of the service denied; 
or whether all these were not intended to be admitted, but 
the sum to be paid plaintiff for his services only denied,—it 
denies nothing specifically but everything generally, and, 
in this respect, falls short of the provision required by the 
statute in the denial of an answer. The law provides (R, 
CO. 1855, art. VI. § 12, p. 1232,) that “the answer of the 
defendant shall contain, first, a special denial of each ma- 
terial allegation of the petition controverted by the defendant, 
or of any knowledge or information thereof sufficient to form 
a belief.’ Again, it is declared, (483, same art. p. 1238,) 
that ‘ every material allegation in the petition, not specifi- 
cally controverted in the answer, shall, for the purposes of 
the action, be taken as true.’? Measured by the standard 
established by these sections, instead of the vague and am- 
biguous generalities employed, calculated rather to obscure 
than make clear the point in dispute, the pleader, if he 
meant to put in issue the authority of the agent, (and so 
far of any other material fact of the petition he designed 
controverting,) ought to have denied the same specifically, 
separately. 

Had there been nothing in the answer more definite than 
this loose traverse, the court might very well have held that 
he authority of the agent was not in issue; but, taking the 
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whole answer together, there can be no serious ground of 
controversy on the point. The answer ‘‘ admits that the 
plaintiff was employed by the defendant, &c. That, by the 
terms of the agreement, no time was fixed,” &c.; all going 
to show that the defendant meant to make no controversy 
about the fact of the contract, or the instrumentality employ- 
ed in making it, but alone about its terms and conditions. 

The authority of the president, then, to make the contract 
not having been put in the issue, all evidence offered on the 
subject was impertinent, and the instructions asked by the 
defendant, bearing upon the question, were properly refused. 

The power to amend rests in the discretion of the court ; 
and this court never interferes except in cases where there 
has been palpably an unwise exercise of the discretion. It 
is not perceived there was any ground for such complaint in 
the refusal of the common pleas to permit the defendant, 
after the evidence had all been given, to amend his answer 
so as to change the issues and increase the burdens of the 
plaintiff. It is not apparent to this court that the desired 
amendment would have been “in furtherance of justice.” 

Judges Bates and Bay concurring, the judgment is 
affirmed. 


—_—_+©¢e,—_ 


GrorGe B. SanpErson’s Apw’R, Appellant, v. ANDREW Retn- 
STADLER, Respondent. 


1. To make the endorser of a negotiable note liable upon protest for nonpay- 
ment, due diligence must be used in giving notice of such protest. 

2. What is due diligence is a question of law for the court. 

3. When the endorser resides out of the city, it is sufficient to direct the no- 
tice to him through the post-office nearest to his residence or to that from 
which he is in the habit of receiving his letters. If he reside in the city, 
the notice may be served either at his residence or place of business. 

4. The holder of a note is not required to see that the notice of protest actu- 
ally reaches the endorser. 


Appeal from St. Louis Circuit Court. 


The opinion states the facts. 
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Upon the trial by the court without a jury, the plaintiff 
asked the following instruction, which was refused : 

“Tf the endorser, Andrew Reinstadler, resided outside of 
the city of St. Louis, and the notary, after inquiry made and 
upon inquiry of the maker of the note sued upon, was in- 
formed that the endorser resided out of the city in the coun- 
ty, and thereupon the notary addressed a notice to the en- 
dorser through the post-office, then such notary used due 
diligence in serving said notice; and such notice through the 
post-office was sufficient under the evidence in this cause, it 
appearing in evidence that the endorser did reside out of the 
city, although he may have hada place of business in the 
city, and the plaintiff is entitled to recover against the en- 
dorser.”’ 

The following instruction was given on the part of the 
plaintiff : 

‘‘ Tf the notaries who protested the notes sued upon made 
reasonable inquiries for the residence or usual place of busi- 
ness of the endorser of the note sued upon, and after making 
such inquiries learned that the said endorser lived out of the 
city, and learned of no place of business of the endorser in 
the city at which personally to serve notices of protest, then 
service of notice by depositing notices in the post-office of St. 
Louis, properly addressed, would be using reasonable dili- 
gence, and the notice would be sufficient to authorize the 
plaintiff to recover.” 

The court gave judgment for defendant upon the evidence, 
and plaintiff appealed. 


Whittelsey, for appellant. 


‘ [. .votice through the post, to an endorser residing out of 
the city, is good. (Barrett v. Evans, 28 Mo. 331; Bank of 
Columbia v. Lawrence, 1 Pet. 578; 1 Am. Lead. Cas. 249; 
Timms v. Delisle, 5 Blackf. 447; Bell v. State Bk. 7 Blackf. 
456; Fisher v. State Bk. 7 Black. 610; Carson vy. Bk. of Ala. 
4 Ala. 148; Jones v. Lewis, 8 Serg. & W. 14.) 
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II. Where the endorser has different places of business 
and residence, notice of protest left at either is sufficient. 
(Bk. of Columbia v. Lawrence, 1 Pet. 578; Montgomery Bk. 
v. Marsh, 3 Seld., N. Y., 481; Chouteau v. Webster, 6 Mete. 
1; Glascock v. Bk. Missouri, 8 Mo. 448-446; Edwards on 
Bills, 601-606.) 

IlI. What is due diligence is a question of law. (1 Pet. 
578; 1 Am. Lead. Cas. 257; Edwards on Bills, 610.) What 
constitutes due diligence, see Bk. Utica v. Bender, 21 Wend. 
645; Ransom v. Marsh, 3 Hill, N. Y., R. 588. 


H. N. Hart, for respondent. 


Where the endorser has a notorious place of business in 
the city, although he resides in the suburban parts of a great 
city, notice should be given personally, or at his residence or 
place of business, and notice through the post will not be 
sufficient. (Ransom v. Mack, 2 Hill, 587; Shelden v. Ben- 
ham, 4 Hill, 129; Cayuga Bk. v. Bennett, 5 Hill, 236; Ire- 
land v. Kip, 10 J. R. 490; 8. C. 11 J. R. 231; Smedes v. 
Bk. Utica, 20 J. R. 874; 6 Mart. La., N.S., 506; 5 La. 
359, 187; 5 Metc. 352; Brindley v. Barr, 8 Harring. 419 ; 
Patrick v. Beazely, 6 How. Miss. R. 609.) 


Bay, Judge, delivered the opinion of the court. 


This was a suit instituted to recover the amount of two 
promissory notes, made by one William Streit and en- 
dorsed by defendant Reinstadler. The notes were protested 
for non-payment, and the only question arising upon the re- 
cord is, whether the notice of protest was sufficient to hold 
the endorser. It was proved that notice was served by de- 
positing the same in the post-office at St. Louis, directed to 
the defendant; that defendant resided about three miles 
from St. Louis—St. Louis being his nearest post-office, and 
the one through which he received his letters. The notes, 
maturing at different times, were protested by different nota- 
ries. One of the notaries testified that he inquired of the 
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maker and holder of the note; that he examined the City 
Directory for 1857, without being able to find Reinstadler’s 
name therein ; and that both maker and holder told him that 
defendant did not live in town. He further testified that it 
was the custom, where parties could not be found or their 
place of business learned, to notify them through the post-. 
office, and this mode was customary when they resided out 

of the city. The other notary testified that he was unable 

to learn the residence or place of business of defendant. He 

examined the City Directory, and made inquiry of other no- 

taries, and of the wife of the maker, at the house of the 

maker, and also of persons employed in the office of the 

holder, and, not being able to learn his residence or place of 
business, put the notice (addressed to him) in the post-office 

at St. Louis. 

Michael Diefenbach, a witness on the part of the defend- 
ant, testified that defendant resided three miles from St. 
Louis, on the Gravois road, and kept a house called “ Pleas- 
ant Hill; that he had two places of business in St. Louis— 
one on Biddle street or its neighborhood, and the other about 
two squares from the hospital; that both places are cooper- 
shops, defendant being a cooper by trade; don’t know that 
he has any sign on the shop. Voullaire, another witness 
produced by defendant, stated that he knew Reinstadler, who 
was a cooper; that he once gave defendant notice of the non- 
payment of a note; that the holder of the note told him 
where his shop was, and he went there and found him. 

Upon this state of facts, the court held that it did not ap- 
pear that the plaintiff, as holder of the notes sued on, had 
used due diligence to notify the endorser; whereupon the 
plaintiff took a non-suit, with leave to move to set the same 
aside. 

With reference to the sufficiency of the notice to hold an 
endorser, the general rule is, that the party whose duty it is 
to give the notice is bound to use due diligence in communi- 
cating such notice. But it is not required of him to see that 
the notice is brought home to the party. He may employ 
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the usual and ordinary mode of conveyance, and whether 
the notice reaches the party or not, the holder has done all 
that the law requires of him. Whether or not a given state 
of facts constitute due diligence is a question of law to be 
determined by the court. (1 Peters,578.) If the endorser 
resides in the city where protest is made, notice should be 
served upon him personally, or left at his residence or place 
of doing business ; but if he resides out of the city, it is suffi- 
cient to direct the notice to him through the post-office near- 
est to him, or the one from which he is in the habit of re- 
ceiving his letters. (1 Peter, 578; 5 Blackford, 445; 7 
Blackford, 456; 28 Mo. 331.) 

If he resides outside of the city, but has a place of busi- 
ness in the city, it is by no means clear that either mode of 
service might not be sufficient, though that would depend 
chiefly upon the particular facts of the case. If it could be 
shown that he was in the habit of visiting his place of busi- 
ness but once or twice a week, but received his letters from 
the post-office daily, then notice through the post-office would 
undoubtedly be sufficient, as affording the most reasonable 
ground for presuming that the notice would be brought home 
to him without unreasonable delay. 

In the case of the Bank of Columbia v. Lawrence, report- 
ed in 1 Peters, the note was made in Georgetown, D. C., 
and payable at the Bank of Columbia, in that place. The 
defendant resided in the county of Alexandria, but had a 
place of business, though not of public notoriety, in the city 
of Washington, and yet the Supreme Court of the United 
States held that a notice directed to the defendant at George- 
town and deposited in the post-office there, was sufficient. 
This is a leading case, and universally quoted -as good 
authority. 

But in the present case the evidence does not show that 
defendant had a place of business of such notoriety that a 
notary, using ordinary diligence, would be likely to find it. 
Neither of the witnesses pretend to locate his place of busi- 
ness. They represent one on Biddle street, or near that 
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neighborhood, the other about two squares from the hospi- 
tal, but fail to designate the location of either. They admit 
that no sign was placed on either. They represent him as a 
cooper by trade, but it only appears inferentially that he was 
then engaged in that branch of business. It moreover ap- 
pears that he was then engaged in keeping a public house at 
Pleasant Hill, three miles from the city. Voullaire found 
him at his shop, but upon information obtained from the 
holder of the note placed in his hands for protest; but the 
record does not even disclose the year in which this transac- 
tion took place. On the other hand, it does appear that the 
notaries, Clark and Rawle, made inquiry of the holder and 
maker, and persons employed in the office of the holder. 
They examined the directory for 1857, and inquired of other 
notaries, and were still unable to discover his residence or 
place of business. Under all the circumstances, we are of 
opinion that they used due and reasonable diligence. 

The other judges concurring, the judgment is reversed 
and the cause remanded. 


- +~@Oor -- 


Wituiam ATKINS, Respondent, v. Davip NicHOLsoN, Appel- 
lant. 


1. It is error for a court to instruct a jury upona state of facts which there 
is no evidence in the cause to sustain. 


Appeal from St. Louis Law Commissioner’s Court. 


For statement see opinion. 
George P. Strong, for appellants. 
DrybDEN, Judge, delivered the opinion of the court. 


This was an action commenced by Atkins against Nichol- 
son, before a justice of the peace, on an account for three 
dollars and ninety cents, for six and a half bushels of worth- 
less Irish potatoes, sold to plaintiff as “good potatoes.” On 
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a trial before the justice, a verdict and judgment was recov- 
ered by plaintiff, and the defendant appealed to the law com- 
missioner’s court; where atrial anew was had, which result- 
ed as before in a verdict and judgment for plaintiff, from 
which defendant has appealed to this court. The evidence 
on the trial, preserved in the bill of exceptions, shows the sale 
of a lot of potatoes by defendant’s clerk to plaintiff, in store 
in defendant’s warehouse ; that some of the potatoes in the 
lot were sound and some unsound; that plaintiff had full 
and fair opportunity before purchasing to examine, and did 
in fact examine the lot carefully, separating the good from 
the bad, and, after purchasing, taking away such as he had 
selected as good, and leaving those he had rejected as bad. 
. There was no evidence showing, or tending to show, that the 
sale was a sale by sample, or that there was any warranty as 
to the quality or soundness of the potatoes, or any repre- 
sentation on the subject, by the defendant or his agent; on 
the contrary, the reverse is expressly proved. The court, at 
the instance of the plaintiff, gave the two following instruc- 
tions, Viz: 

1. If the jury believe from the evidence there was a war- 
ranty, either express or implied, of the soundness of the po- 
tatoes, and it turned out that they were not sound, but sold 
by defendant to plaintiff as sound, the plaintiff ought to re- 
cover. 

2. If the jury believe from the evidence that the potatoes 
were bought or sold from a sample and that sample was 
good, and the lot or part of it unsound, then the plaintiff 
ought to recover for the unsoundness. 

The court then, at defendant’s instance, gave the follow- 
ing, viz: 

1. If the jury believe from the evidence that the plaintiff 
saw and examined, or had the opportunity of examining the 
potatoes bought by him of the defendant, and that neither 
the defendant nor any authorized agent of his warranted said 
potatoes to be prime and sound potatoes, then they will 
find for the defendant. 
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2. Unless the potatoes bought by plaintiff of defendant 
were warranted or represented to be free from blemish, and 
were sold as prime potatoes, or were different from what they 
were represented to be, the jury will find a verdict for the 
defendant. 

The defendant in due time moved for a new trial, because 
the verdict was contrary tothe law and the evidence, because 
the jury disregarded the evidence and instructions, and be- 
cause the verdict is not supported by the evidence; which 
being overruled, the defendant excepted. There was noth- 
ing in the evidence tending to show that the sale was made 
by sample, or that there was any warranty of the thing sold, 
and the instructions given for the plaintiff, based upon the 
hypothesis that there was such evidence, were therefore 
wrong. It is improper for a court to instruct a jury upon a 
state of facts which there is no evidence in the cause to sus- 
tain. The only tendency of such instructions is to mislead 
the jury; and we can account for the verdict in this case 
upon no other supposition than that the jury was misled by 
the instructions. The verdict of the jury being against the 
law and the testimony, the law commissioner ought to have 
granted the defendant a new trial, and for his refusal to do 
so the judgment is reversed and the cause remanded; Judge 
Bates and Judge Bay concurring. 


——_++2 @e+—__ 


Georce G. Pressury ef al., Respondents, v. Josepn L. Pa- 
PIN el al., Appellants. 


1. When the endorser is joined as defendant in a suit with the maker of 
a promissory note, the endorser is not a competent witness for the plaintiff 
against the maker and prior endorsers as being an adverse party. The last 
endorser is interested in having judgment rendered against the maker and 
the prior endorsers. 


Appeal from St. Louis Circuit Court. 
For statement see opinion. 


4. J. P. Garesché, for appellants. 
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As a subsequent endorser, Waugh was an incompetent 
witness against the prior parties to the note. (Harris v. 
Harris, 25 Mo. 567.) 


M. L. Gray, for respondents. 


Waugh was a competent witness as an adverse party. 
(R. C. 1858, p. 1577, § 3; Fagan v. Long, 30 Mo. 222.) 


Bates, Judge, delivered the opinion of the court. 


The parties agree upon a statement of the case as follows: 

“This is a suit upon a negotiable note, drawn by the de- 
fendant Papin to the order of C. D. Sullivan & Co., defend- 
ants. The petition states that it was endorsed by C. D. Sul- 
livan & Co. and by James Waugh. Separate answers were 
filed, that of Papin putting in issue the endorsement of C. 
D. Sullivan & Co. At the trial, plaintiffs called upon defend- 
ant Waugh, a subsequent endorser, to prove this prior en- 
dorsement. Defendants objected to him as an incompetent 
witness; but the objection having been overruled by the 
court, defendants then and there excepted. No other witness 
was examined. All other issues set up by the answers were 
waived. Judgment having been rendered for plaintiffs, de 
fendants moved for a new trial; which having been over- 
ruled, defendants excepted, and bring the case up by ap 
peal.” 

The only question was whether Waugh was a competent 
witness to prove the endorsement by Sullivan & Co. This 
court, in the case of Harris v. Harris, 25 Mo. 567, held, that 
the statute permitting a party to a civil action to compel any 
adverse party to testify as a witness, intended that the party 
called as a witness should be adverse to the party calling him, 
in interest, and not merely an opposing party on the record. 
We see no reason to doubt the propriety of that decision. 
In the present case, Waugh’s interest was not adverse to the 
plaintiffs’. Being himself the last endorser, it was his inter- 
est that the plaintiff should have judgment against the maker 
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of the note and the prior endorsers ; he was therefore not a 
competent witness. This decision does not at all conflict 
with that of Fagan v. Long, in 80th Mo. Rep. 222; for in 
that case the court held, only, that a party to a suit might 
examine an adverse party, and that the party there exam- 
ined was an adverse party because he was primarily liable 
with his co-defendant; but in this case the liability of 
Waugh, the witness, resulted only from the default of his 
co-defendant, and was secondary only. 

The other judges concurring, the judgment below is re- 
versed and cause remanded. 


4+@60,r-- 


Exvinu H. Saeparp, Appellant, v. Joun L. Martin, Respond- 
ent. 


1. Under the act concerning Landlords and Tenants in the county of St. Louis 
(R. C. 1845, Appendix p. 1101), upon a failure of payment of rent the land- 
lord is entitled to recover the premises from the person in possession, with- 
out showing that he holds under the original tenant. If found in posses- 
sion, his holding under the original tenant, or intrusion on vacant premises, 
is presumed. (Willi v. Peters, 11 Mo. 395, affirmed.) 

2. A tenant can not dispute his landlord’s title. 


Appeal from St. Louis Land Court. 
For statement see opinion. 
N. Holmes, for appellant. 


I. The plaintiff’s instructions correctly declared the law 
of the case. (Willi v. Peters, 11 Mo. 596; Shepard v. Mar- 
tin, 25 Mo. 193.) 

II. Getzendauner got the actual possession of the prem- 
ises sued for from the plaintiff tmder the lease. The record- 


ing would only affect the question of title. 
Knox & Kellogg, for respondent. 


There was no privity shown between defendant Martin and 
plaintiff to constitute a tenancy. 
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Bates, Judge, delivered the opinion of the court. 


This was a proceeding under the act concerning landlords 
and tenants in the county of St. Louis. The case was in 
this court once before, and is reported in the 25th Mo., page 
1938. After the case was remanded to the land court, it was 
there tried and judgment: given for the defendant, and the 
plaintiff brought the case here by appeal. At the trial, the 
plaintiff gave in evidence a lease from himself to one Getzen- 
dauner, which recited that Getzendauner had leased from Me- 
Causland a lot of ground immediately north of said Shep- 
ard’s lot and residence, it being the same lot formerly leased 
by McCausland to Shepard, and on which Shepard erected a 
one-story brick house; that Getzendauner was to pay all the 
‘ground-rent of said lot to McCausland, and was desirous of 
using the brick house of said Shepard on said lot, and one 
foot of ground immediately north of said Shepard’s dwelling 
house, and also the brick wall of said Shepard’s buildings in 
their whole length, all of which was on said Shepard’s lot. 
The instrument then proceeded as follows: ‘ Now, in con- 
sideration of the rents and conditions hereinafter mentioned, 
said Shepard leases to said Getzendauner, or his assigns, dur- 
ing the time he or they may choose to occupy the same, not 
exceeding twenty years, the said one-story brick buildings 
aforesaid, and the use of the brick wall of the said Shepard’s 
house, and the privilege of using the said one foot of ground 
along the north wall of the said Shepard’s wall on the north 
side, running back from Fourth street eighty feet. In con- 
sideration of which, said Salathiel Getzendauner, of the sec- 
ond part, promises to pay said Elihu H. Shepard, or his legal 
representatives, the sum of two dollars per month, at the end 
of every three months, from the seventeenth day of March, 
eighteen hundred and forty-six.” 

The lease bore date the 17th of March, 1846, and was not 
recorded. The lease from McCausland to Getzendauner, 
which was given in evidence by the defendant, was of the 
same date. 
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There was evidence that Getzendauner occupied the whole 
premises, including the McCausland lot, (on which was the 
one-story house mentioned in the lease from Shepard to 
him,) and the one foot of Shepard’s land adjoining it, and 
the wall of Shepard’s house, and that he was followed in the 
possession successively by McNamee, Wood and the defend- 
ant Martin, and that Martin was in possession as a tenant of 
S. B. Kellogg; but how or under whom Kellogg claimed 
does not appear. Shepard demanded rent of Martin, which 
was refused. There is no evidence that, before the demand 
of rent, Martin had any notice of the lease from Shepard to 
Getzendauner. The plaintiff asked two instructions, which 
were refused. 

“1. Ifthe jury believe from the evidence that Salathiel 
Getzendauner came into possession of the premises mentioned 
in the lease from the plaintiff to him under that lease, 
and that the rent mentioned in said affidavit and complaint 
was due the said plaintiff under the said lease, and was de- 
manded in writing of the said defendant Martin, as in said 
affidavit stated, and that said Martin was the person then in 
possession of said premises, they will find for the plaintiff as 
to so much of said premises as was not embraced in the lease 
given in evidence by the defendant from McCausland to said 
Getzendauner, dated the 17th March, 1846. 

“9. If the jury believe from the evidence that Salathiel 
Getzendauner received the possession of the premises in 
question from the plaintiff under the lease to him, which was 
‘read in evidence by the plaintiff, and that said defendant was 
in the possession of the premises at the time the said rent 
was due and demanded under the said lease by the plaintiff, 
and that said rent was demanded in writing, as in said com- 
plaint stated, they will find for the plaintiff.” 

On motion of the defendant, the court gave this instruc- 
tion : 

“If the jury find from the evidence that Getzendauner 
rented the premises in question of McCausland prior to the 
lease from the plaintiff to said Getzendauner, that the inter- 
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est vested in said Getzendauner by said lease from McCaus- 
Jand was sold at public auction and purchased by defendant, 
or the person under whom defendant holds said property, 
then plaintiff can not recover, unless they shall further find 
that said lease from the plaintiff to Getzendauner, under 
which the plaintiff claims, was duly acknowledged and re- 
corded prior to said sale.” 

This action is for possession only, and any inquiry into ti- 
tle or its transmission from one to another would have been 
improper. This case is similar in principle to that of Willi 
y. Peters, 11 Mo. 396, which was affirmed in this case when 
formerly before this court, and reported in 25 Mo. 193. The 
instruction given for the defendant was erroneous in several 

‘particulars. First, it treats the whole premises as if there 
was evidence that they were rented of McCausland by Getzen- 
dauner prior to his lease from plaintiff, when it plainly ap- 
peared that one portion (the brick house) was on the land 
leased from McCausland, whilst another portion (the lot of 
ground of one foot front) was Shepard’s own land, with 
which McCausland had nothing to do. Second, it treats of 
a title in the defendant derived from Getzendauner, (which 
derivation the evidence does not show to have existed,) and 
in effect declares that Getzendauner’s lease from McCaus- 
land prior to his lease from Shepard was a defence to him 
and his assignees against the plaintiff’s suit. It is a kind of 
comparison of titles and decision in favor of the elder. It 
is altogether immaterial whether Getzendauner had a lease 
from McCausland or not. The question, so far as he is con- 
cerned, was: Is he a tenant of Shepard? If so, has he, or 
the person in possession, paid the rent? As to the defendant 
in possession, it is clear, according to the decision in the case 
of Willi v. Peters, it was unnecessary to show that he held 
under Getzendauner. Being found in possession, his hold- 
ing under Getzendauner, or intrusion on vacant premises, is 

presumed. If Getzendauner were, in truth, the tenant of 
two persons for the same land or tenements, he placed him- 
self in the position, that, upon a failure to pay rent to either 





























ST. LOUIS. 


Foster v. Kirby. 





496 








of them, he was liable to be turned out; and his tenancy un- 
der one could be no defence to a suit by the other. 

The instructions prayed by the plaintiff should have been 
given. In the first, he concedes to the defendant even more 
than he was entitled to in respect to the brick house on the 
McCausland lot; but from the evidence I suppose that to be 
practically of no importance. 

If there be a disputed title as to the one foot of ground, 
there are other means of trying that question. It can not be 
done in this case. 

All the judges concurring, the judgment is reversed and 
cause remanded. 


Peter Foster, Respondent, v. JAMES Kirsy, Appellant. 


1. Juries in all courts of record must consist of twelve persons. (Vaughn v. 
Scade, 30 Mo. 600, affirmed.) 

2. To recover money paid by mistake it must appear that the sum paid was 
not equitably due. 


Appeal from St. Louis Law Commissioner’s Court. 


This action was commenced in a justice’s court, to recover 
back from the defendant the sum of fifty dollars, alleged to 
_ have been overpaid by the plaintiff upon a promissory note 
given by him to defendant. The cause was tried in a jus- 
tice’s court, where a judgment was rendered in favor of the 
defendant ; an appeal was taken by the plaintiff to the law 
commissioner’s court of St. Louis county, where a retrial was 
had, and a verdict and judgment rendered for the plaintiff 
for the amount claimed, and the defendant then brought the 
cause to this court by appeal, and seeks a reversal of the 
judgment of the court below. 

On the trial of the cause in the court below, the plaintiff 
demanded a jury, and the defendant required the court to 
empanel a jury of twelve; which the court refused to do, 
and the defendant duly excepted. 








MARCH TERM, 1862. 497 





Foster v. Kirby. 








The proof on the part of the plaintiff tended to show a 
payment of two hundred and eighty dollars upon a note of 
two hundred and thirty dollars, but without any proof of 
fraud or mistake. The evidence on the part of the plaintiff 
is that of the alleged admissions and statements of the de- 
fendant, by a witness not present at the transaction of pay- 
ment between the parties; while the evidence on the part of 
the defendant showed that there was no mistake or fraud in 
the transaction, by a witness present at the time of the pay- 
ment. That the plaintiff asked the defendant how much he 
owed him; to which the defendant replied, “ one hundred 
and eighty dollars,” and the amount as claimed was paid. 
That it was talked over between the parties prior to the pay- 
‘ment of the money, the plaintiff first speaking of the fact 
that there was a mistake in the note, but both agreeing that 
there was no mistake in the amount of money that defend- 
ant had loaned to the plaintiff, and the plaintiff at the time 
claiming to stand treat because the defendant was only get- 
ting his own without interest, and that they were not going 
to have any trouble between them, or make rogues of them- 
selves, on account of the mistake in the note. 

These were the only two witnesses sworn on the trial, and 
the note read in evidence was for two hundred and thirty dol- 
lars; but there was no proof showing there was not money 
due not included in the note introduced in evidence. 

The court gave the following instruction at the instance 
of the plaintiff, viz : 

“1. If the jury believe from the evidence that plaintiff 
paid the defendant by mistake on the note given in evi- 
dence more money than was actually due thereon at the time 
of said payment, they will find for the plaintiff the amount 
of such overplus. 

“2. The amount of the note is proved alone by the note, 
and no parol evidence can be received to contradict the writ- 
ten contract contained in the note.” 

To the giving of which the defendant then and there duly 
excepted. 
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The court thereupon gave the jury the following instrue- 
tion at the instance of the defendant, viz: 

“The jury are instructed that the plaintiff can not recover 
in this action unless the jury find from the evidence that the 
plaintiff paid the defendant the money claimed, under a mis- 
take of fact. Ifthe jury believe from the evidence that the 
mistake was known to the plaintiff before the money was 
paid, and that plaintiff then voluntarily paid the money, he 
can not recover it back.” 

A motion for new trial was overruled, and a bill of excep- 
tions filed, &c. 


C. D. Colman, for appellant. 


A mistake which authorizes a party to recover back money 
paid on a claim of right, must not only be a mistake of fact, 
but there must be some fraud, or the means of knowledge 
must not be equally accessible to both parties. (Mowatt v. 
Wright, 1 Wend. 355; Wheadon v. Olds, 20 Wend. 174; 
Bank v. Bank, 1 Hill, 287; Bank v. Bank, 10 Wheat. 333; 
Potter v. Everett, 2 Hall, N. Y., R. 252; Haven v. Foster, 9 
Pick. 112; Milne v. Duncan, 6 Barn. & Cress. 671.) Money 
paid with full knowledge of the facts can not be recovered 
back. (5 Taunt. 143; 9 Cow. 674.) The defendant was 
entitled to have a jury of twelve persons. (Vaughn v. Scade, 
30 Mo. 600.) 


Bates, Judge, delivered the opinion of the court. 


The statement of the case filed by the appellant is adopted 
as a correct statement of the case. ‘This case must be re- 
versed because of the refusal of the court below to grant 
defendant’s demand that the jury should consist of twelve 
persons. (Vaughn v. Scade, 30 Mo. 600.) 

The instructions given at the trial were such as might well 
mislead the jury. They should have declared more expli- 
citly, that, to enable the plaintiff to recover the money paid 
by him, it should appear that the money was paid under an 
actual mistake as to the amount which he owed the defend- 
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ant when he made the payment to him; for, if he did owe 
the amount paid, it is immaterial that the note was for a less 
amount ; if he paid only what was justly due, he can recover 
no part of it back. 

The other judges concurring, the judgment below is re- 
versed and cause remanded. 


-——_1+20860e;,—_ 


JosePH R. Boges et al., Respondents, v. AMERICA INSURANCE 
Company, Appellant. 


1. Where the appellant fails to file the transcript of the record within the time 
limited by statute, and the appellee produces such transcript, the judgment 
will be affirmed unless good cause to the contrary be shown. 

2. What will be good cause must depend upon the facts presented in each 
case, Within the discretion of the court. 


Appeal from St. Louis Circuit Court. 


For statement see opinion. 
Drake, for respondents. 


Krum, for appellant. 


Bates, Judge, delivered the opinion of the court. 


This was a suit brought on the 15th day of September, 
1857. Judgment was rendered for the plaintiff on 1st day 
of December, 1860. Appeal was allowed on the 28th day of 
January, 1861; but the bill of exceptions was not filed till 
the 18th day of March, 1861. At March term, 1862, appel- 
lant having failed to file a transcript of the record, respond- 
ent produces a transcript and moves for an affirmance of the 
judgment. Appellant also produces a transcript, and asks 
leave to file it for the cause set out in affidavits, also filed. 
The affiant George D. Appleton says, that he has been presi- 
dent of the defendant since the 25th of January last; that S. 
R. Clarke had been president for about eleven months before 
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that time ; that Clarke was familiar with the case, and had 
been requested by the directors to do whatever was neces- 
sary to perfect the appeal, and that the directors supposed it 
had been done until very recently, (say on or about March 
15th, 1862,) when their attorneys immediately ordered a 
transcript to be made; that the appeal was made in good 
faith; that said Clarke left St. Louis in January last, and 
that affiant and the directors of the company do not know 
where he is and are not able to communicate with him, and 
that the clerk of the circuit court did not give him notice 
that he had made out a transcript of the record. The affiant 
John M. Krum says, that he and his partner Harding (who 
has been since April last in military service) were the coun- 
sel of the defendant, and were assisted at the trial by Judge 
Wood; that he supposed the transcript had been filed in 
proper time; that when the docket of this term was pub- 
lished, secing this case was not upon the docket, he made 
search for the transcript, and ascertained that none had been 
made; that it was the bona fide intention of the board of di- 
rectors to perfect the appeal by filing the transcript; that S. 
R. Clarke was entrusted with attending to the case and per- 
fecting the appeal ; that in October or November last Clarke 
informed him that the case would probably be settled, and 
inquired when the case would probably be heard in the su- 
preme court, and the amount of costs in the event that the 
case should be settled ; that it being the duty of the clerk of 
the circuit court to make out and send to the clerk of the 
supreme court a complete copy of the record, he has never 
deemed it necessary to give any special order for a transcript, 
and none was given in this case; but (having considerable 
practice in the courts of St. Louis) he has had an under- 
standing with each of the clerks of the courts, that in all his 
cases appealed to the supreme court, transcripts should be 
made out without special order. He further states, that it is 
the practice of the clerks to make transcripts, and then no- 
tify the appellant or his attorney that it is ready to be filed; 
and in this case no such notice was ever given Krum & Hard- 
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ing, and he believes no transcript was made until specially 
ordered last week. 

The appellees having produced in court a transcript of 
the record, the law requires that the judgment should be 
affirmed “unless good cause to the contrary be shown; 
we must only consider, therefore, whether good cause has 
been shown by the affidavits. No precise rule can be laid 
down as to what does constitute good cause to excuse an ap- 
pellant for not complying with the statute. Each case de- 
pends upon its own merits, and must be left, as the statute 
leaves the whole subject, to the discretion of the court. In 
this case thirteen months and a half have passed since the 
appeal was allowed and twelve months since the bill of 
‘ exceptions was signed, and were the transcript filed now the 
case could not properly be docketed at this term, so that the 
fourth term after the appeal would be reached before a hear- 
ing could be had. For this delay, the only excuse offered 
by Mr. Appleton’s affidavit is that the former president of 
the company entirely neglected the duty with which he was 
charged. Being an officer of the company, charged with a 
specific duty, he was for that purpose the company, and his 
negligence is the appellant’s own negligence, and therefore 
unexcused. 

The matters stated in Mr. Krum’s affidavit, considered in 
connection with the disturbed and distracting condition of 
public affairs, are entitled to consideration, and do excuse 
some want of diligence, but not to the extent to which it has 
gone in this case. A whole year is too long for an appellant 
to forget his case. Good cause for the failure to file the 
transcript of the record has not been shown. 

The other judges concurring, leave is given the respond- 
ent to file a transcript, and the judgment is affirmed. The 
motion for damages is overruled. 
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JAMES ANDREWS, ADMINISTRATOR, &c., Respondent, v. B. M. 
Lyncu, Appellant. 


1. Judgment affirmed on motion for failure of appellant to file transcript. 
Appeal from St. Louis Circuit Court. 
Bates, Judge, delivered the opinion of the court. 


In this case an appeal was allowed on the 29th day of Jan- 
uary, 1861, but the appellant has not yet caused to be filed 
in the office of the clerk of this court any transcript of the 
record and proceedings in the cause, and the appellee now 
produces such transcript in court and moves for an affirm- 
ance of the judgment. 

The other judges concurring, the judgment of the court 
below is affirmed. 


—_—_+120e+—__ 


BENJAMIN JOHNSON, Respondent, v. WILLIAM J. Kounrz, 
Appellant. 


1. Judgment affirmed for failure to file transcript, with ten per cent. damages, 
the record showing no meritorious ground for the appeal. 


Appeal from St. Louis Court of Common Pleas. 
J. H. Rankin, for respondent. 
Bates, Judge, delivered the opinion of the court. 


In this case a judgment was rendered for the plaintiff, in 
the St. Louis court of common pleas, on the 10th day of 
April, 1861, and an appeal allowed on the 17th day of May, 
1861; but the appellant has filed in this court no transcript 
of the record. 

The appellee now produces in court such transcript, and 
moves for leave to file it and for an affirmance of the judg- 
ment, and also for damages. Upon examining the defend- 
ant’s answer and the testimony given at the trial, there ap- 
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pears to be no meritorious ground for the appeal; all the 
judges concurring. 

Leave given to file the transcript. Judgment affirmed, 
with ten per cent. damages. 


=i: 
ANTON JAGER, Appellant, v. ANron Scuwetss, Respondent. 
1. Judgment affirmed for failure of appellant to file transcript of record. 
Appeal from St. Louis Law Commissioner’s Court. 
Bates, Judge, delivered the opinion of the court. 


In this case, on the 9th day of February, 1860, a judgment 
.was rendered in the law commissioner’s court of St. Louis 
county, and an appeal to the supreme court allowed on the 
23d day of March, 1860. The respondent, on the 23d day 
of May, 1861, filed in this court a transcript of the record 
and moved for an affirmance of the judgment. He is enti- 
tled to it by law. 
The judgment is affirmed. 


—_+120er——— 


JOHN MULLIGAN, Respondent, v. GEorGe N. BEARD AND ELEA- 
zER J. BearpD, Appellants. 


1. Judgment affirmed for failure of appellant to file transcript. 
Appeal from St. Louis Law Commissioner’s Court. 
Bates, Judge, delivered the opinion of the court. 


In this case an appeal to the supreme court was allowed 
in the law commissioner’s court of St. Louis county, on the 
17th day of January, 1861. On the 29th day of April, 1861, 
the appellants having failed to file a transcript, the respond- 
ent produced a transcript in court, and moved for an affirm- 
ance of the judgment below; and no cause to the contrary 
is shown. 

Judgment affirmed ; all the judges concurring. 
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Joun ScHNEIDER, Respondent, v. Joun W. Srrpert, Appel- 
lant. 


1. Judgment affirmed, with damages, for failure of appellant to file transcript. 


Appeal from St. Louis Land Court. 


Respondent files transcript, and moves to affirm judgment 
of land court, with damages, because appellant has failed to 
file transcript, as required by law. 

Motion sustained, with ten per cent. damages. 


Isaac WALKER e¢ al., Appellants, v. James LITTLE e¢ al., 
Respondents. 


1. Judgment affirmed for failure to assign errors. (R.C. 1855, p. 1298, § 23.) 
Appeal from St. Louis Land Court. 
Bates, Judge, delivered the opinion of the court. 


The transcript of the record of this cause was filed on the 
3d day of September, 1861; and on the 3d of April, 1862, 
no assignment of errors having been filed, the respondents 
move the court to affirm the judgment; which is done, all 
the judges concurring. 


ANDREW BruncarD, Respondent, v. ANTON JAEGER e¢ al., 
Appellants. 


1. Appeal dismissed for failure to assign errors. 


Appeal from the St. Louis Court of Common Pleas. 


Bates, Judge, delivered the opinion of the court. 


The transcript of the record in this cause having been filed 
on the 24th of September, 1860, and no assignment of errors 
yet filed, the appeal is, on motion of the respondent, dis- 
missed ; all the judges concurring. 
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Louisa Lewis et al., Respondents, v. Henry N. Hart, Ap- 
MINISTRATOR OF ELIZABETH DIcKERSON et al., Appellants. 


1. Judgment affirmed for failure to assign errors. 
Appeal from St. Louis Circuit Court. 
Bates, Judge, delivered the opinion of the court. 


The transcript of the record in this case was filed on the 
29th of September, 1860, and no assignment of errors has 
yet been filed. On motion of respondent, the judgment is 
affirmed ; all the judges concurring. 


---—+200e+———_ 


JOHN M. Krum et al., Respondents, v. WaTSON BEarD et al., 
Appellants. 


1. One who has made an assignment of his property for the benefit of his 
creditors is a competent witness to support the title of his assignees. He is 
not a party for whose immediate benefit the suit is instituted by the as- 
signee. The cases upon this point examined. 


Appeal from St. Louis Circuit Court. 


Rogers, Anderson & Co. made an assignment for the bene- 
fit of their creditors to Charles R. Anderson, who, resigning 
his trust, the plaintiffs were, by the circuit court, appointed 
assignees. The defendant Watson, as constable, under an 
execution in favor of Beard e¢ al. against the assignors, levied 
upon part of the assigned effects. At the trial Rogers, one 
of the assignors, was offered as a witness for the plaintiff, and 
was admitted against the defendant’s objection. 


N. McDonald, for appellants. 


Charles Rogers, the maker of the deed of assignment, was 
an incompetent witness. He was a party for whose “ imme- 
diate benefit”? the action was prosecuted. (Fitch v. Bates, 
11 Barb. 471; Van Dusen v. Worrill, 18 Barb. 409.) 
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Krum § Harding, for respondents. 


Rogers was a competent witness. (1 How. Prac. R., 395, 
overruling; Fitch v. Bates, 11 Barb. 471; 4 Sand. Sup. Ct. 
R. 355; 1 Phil. Ev., 4th Am. Ed., 74, 75; 19 Barb. 442.) 

The witness stood indifferent whether the plaintiffs sold 
the property or received its value, as in either case the pro- 
ceeds would be applied in payment of the debts secured. 


Bates, Judge, delivered the opinion of the court. 


Rogers, Anderson & Co. made a general assignment for 
the benefit of creditors to Charles R. Anderson. Charles R. 
Anderson subsequently resigned the trust, and Krum and 
Harding were appointed in his stead. Beard & Brother, 
creditors of Rogers, Anderson & Co., caused a portion of the 
assigned property to be seized on exccution. The assignee 
brought this suit against them for the alleged trespass. It 
was dismissed as to Watson. The record does not show that 
any objection was made to the instructions given at the trial, 
and though the bill of exceptions states that objection was 
made to the refusal of instructions prayed by the defendant, 
it does not appear that any instructions were refused; so no 
point arises upon the instructions. At the trial the plaintiff 
called as a witness Charles Rogers, one of the assignors, and 
the defendant objected to him “for incompetency on the 
ground of interest.” It is now urged that he was incompe- 
tent, because he was a party for whose “ immediate benefit” 
the action was prosecuted. If, by liberality, this objection be 
understood to have been included in that made in the court be- 
low, that question is to be considered. Supposing the plaintiffs 
to be mere trustees without interest, the first persons to be 
benefitted by a judgment in favor of the plaintiffs would be 
the creditors of Rogers, Anderson & Co., and Rogers could 
have no interest in the fund until all the creditors of Rogers, 
Anderson & Co. were fully paid, including the defendants 
themselves. Rogers may, indeed, have a pecuniary interest 
in the result of the suit, but it is so remote that it can not be 
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said that the suit is prosecuted for his immediate benefit. 
The supreme court of New-York has at different times de- 
cided the question differently, the court holding in the latter 
cases that the assignor is a competent witness. In Fitch v. 
Bates, 11 Barb. 471, and Van Dusen v. Worrell, 18 Barb. 409, 
the court held that a suit by the assignee was for the imme- 
diate benefit of the assignor, and the assignor was not a com- 
petent witness. In Allen v. Franklin Ins. Co., 9 How. Prac. 
501, and Symonds v. Peck, 10 How. Prac. 895, and a case 
in 4 Sand. Sup. Ct. 355, the court held that such assignor 
was a competent witness. The sixth section of the statute 
of Missouri concerning witnesses, (p. 1577,) enacts that “a 
party to the action, or any person for whose immediate bene- 
fit the action is prosecuted or defended, exeept as hereinbe- 
fore provided in this act, shall be incompetent to testify.” 
The first section enacts that ‘no person offered as a witness 
shall be excluded by reason of his interest in the event of 
the action.” The third section provides that ‘any party to 
a civil action or proceeding may compel any adverse party 
or person for whose benefit such action or proceeding is in- 
stituted, prosecuted, or defended, to testify ;” and this court 
has held that such adverse party must be adverse in interest, 
and not merely adversary upon the record. It is obvious 
that the statute distinguishes between a person interested in 
the event of the action and a person for whose immediate 
benefit the action is prosecuted or defended. The one is 
competent to testify, the other is not competent. Without 
undertaking to define precisely the distinction made, it is 
sufficient to say that the current of decisions in this state 
seems to indicate that no person can be considered a “ person 
for whose immediate benefit the action is prosecuted or de- 
fended,” unless such person have such relation to the party 
prosecuting or defending as to be entitled to control the 
prosecution or defence, or unless such person be under some 
special disability to sue or be sued, which does not disable 
him from testifying. The decisions are as follows: In the 
case of Stein v. Weidman’s adm’r, 20 Mo. 17, this court held 
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that a distributee of a solvent estate was a competent witness 
for the defendant against a plaintiff who had exhibited an 
account for allowance against the estate. That case expressly 
overturned the case of Penn v. Watson, 20 Mo. 13, and 
covers fully the case now under consideration. In’ the case 
of Laumier v. Francis, 23 Mo. 181, the court held that a per- 
son who acknowledges himself bound to pay half the damages 
and costs in case of a recovery by the plaintiff, is not a person 
for whose immediate benefit the action is defended, and is a 
competent witness for the defendant. In the cases of Bar- 
clay v. Globe Mut. Ins. Co., 26 Mo. 490, and Bredow v. Mut. 
Sav. Ins., 28 Mo. 183, it was decided that stockholders in 
corporations are competent witnesses for the corporations. 
In Sawyer v. Mitchell, 27 Mo. 510, a witness was held com- 
petent to testify for the plaintiff, who, before the suit was 
brought, had received from the plaintiff an order for the sum 
sued for, with authority to bring suit, but had not accepted 
the order in discharge of a debt due him from the plaintiff. 
In Gott v. Williams, 29 Mo. 461, a witness was held compe- 
tent, who, having sold a horse to the plaintiff which was 
seized under execution against a third person, agreed with 
the plaintiff to repay him the value of the horse, and that 
plaintiff was to commence the action for the tresspass in seiz- 
ing the horse, and prosecute it for the benefit of the witness, 
and that the witness was to pay all costs that might accrue, 
and have whatever might be recovered. There can be no 
doubt that Rogers was a competent witness. 
The other judges concurring, the judgment is affirmed. 


——_+e00+--—_ 


Isaac H. Mason, Plaintiff in Error, v. Joun Warner et al., 
Defendants in Error. 


1. An action for an injury to the plaintiff’s steamboat while navigating the 
Mississippi river, beyond the waters of this State, caused by obstructions 
wrongfully placed by defendant in the bed of the river, is transitory in its 
character, and the courts of this State have jurisdiction of the subject matter. 

2. The test of local or transitory actions is the subject matter to which the 

injury is done, not the subject causing the injury. Injuries to persons 

and personal property are transitory, not local. 
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Error to St. Louis Circuit Court. 


Knight, for plaintiff, and plaintiff in error. 


' J. Actions for injury to persons or personal property are 
transitory. (Mostyn v. Fabrigas, Cowp. 161; 8. C., 1 Smith’s 
Lead. Cas. 480; Thursby v. Plant, 1 Saund. 237 ; Thrale v. 
Cornwall, 1 Wils. 165; 1 Chit. Pl. 272, 275; Bulwer gase, 
Pt. 7, 4 Coke. 57-62; Maurice v. Henry, 7 Taunt. 306; 
Whitham v. Stains, 2 Bos. & Pul. 3854; Rafael v. Verelst, 
2 Wm. Black, 1058 ; Trimby v. Viguier, 1 Bing., N. C., 151; 
2 Bing, N. C., 202.) 

II. The case of Livingston v. Jefferson, 1 Brock. 203, is not 
applicable to the case at bar. That was an action for tres- 
pass upon real property 

III. In this country, all actions based on privity of con- 
tract, or injuries to persons or personal property, unless other- 
wise provided by statute, are transitory. (2 John. Cas. 325; 
Henwood v. Cheeseman, 3 Serg. 500; Wright v. Grier, 9 
Watts, 177; Elliott v. Powell, 10 Watts, 455; Lester v. 
Wright, 2 Hill, 320; 2 Caines, 374; 15 Mass. 280; 10 Pick. 
280; 9 Pick. 59; Story’s Conf. Laws, § 552.) Our statute 
would seem conclusive as to local actions. (R. C. 122.) 


Sterling, for defendant in error. 


I. As to the locality of the action. (Livingston v. Jeffer- 
son, 1 Brock. 203; 3 Blk. C. 294; 1 Ch. Pl. 298; Waster 
v. Winepiseago Lake Co., 5 Foster, 525; 4 D. & E. 5038, 20 
KE. L. & Eq. R. 445 ; 1 Taunt. 380.) Actions for flowing land 
and for obstructing the flow of water are local. (Irwell 
Nay. Co. v. Douglas, 2 East. 497; Rundle v. Delaware & 
R. C., 1 Wal. Jr., 275; Thayer v. Brooks, 17 Ohio, 489; 17 
Ill. 534.) Action of assignee of the grantee against the 
grantor is local. (Leeman v. Ellis, 6 Mass. 331; White v. 
Sanborn, 6 N. Hamp. 220.) Actions on covenant of seisin 
or warranty are local. (Gould Pl. 115; Clark v. Gifford. 1 
Caines, 5; Phillips v. Decker, 10 Mass. 267; Clark v. Scud- 
der, 6 Gray, Mass. 122.) ' 


88—VOL. XXXI. 
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The legislature of this state can not confer jurisdiction 
upon its courts of actions arising in foreign countries, which 
are local under the laws of the countries where the action 
arises. (Henry on For. Laws, ch. 8, § 3, pp..59 and 63; 
Story Confl. L., § 541, 522, 553, 554, 586 ; Rafael v. Verelst, 
2 Wm. Bl. 1058; State v. Knight, 1 Taylor, 44.) 


DryDEN, Judge, delivered the opinion of the court. 


This is an action brought by the plaintiff to recover dam- 
ages for alleged injuries to his steamboat, while navigating 
and descending the Mississippi river, occasioned by certain 
piers and abutments wrongfully and injuriously erected and 
maintained by the defendant, and his agents and servants, in 
and across the said river, between Davenport in Iowa, and 
Rock Island in Illinois. 

The petition distinctly shows that the injuries complained 
of were not committed within, but beyond the limits of this 
state. The defendant demurred to the petition, and assigned 
for cause, “ that the court has no jurisdiction of the subject 
of the action.”” The court sustained the demurrer and dis- 
missed the suit, and plaintiff prosecutes his writ of error to 
reverse the judgment, and assigns for error the sustaining 
of the demurrer. 

The only question involved in this case is whether, where 
the defendant is found here, our courts can lawfully take 
cognizance of actions for injuries to personal property com- 
mitted beyond the limits of the state. Actions are either 
transitory or local. They are said to be transitory where 
the transactions on which they are founded might have taken 
place anywhere, but are local where their cause is in its 
nature necessarily local. (1 Brock. 209.) (The distinction 
exists in the nature of the subject of the injury complained 
of, and not in the means by which, or the place at which, the 
injury was effected.) My horse or my steamboat being mova- 
ble, is the subject of injury as well in one county as another, 
as well in one state as another ; but this can not be affirmed 
of my land, which is immovable. If an agistor of cattle open 
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a pit in his field, and negligently leave it open, whereby my 
horse at pasture is permitted to fall into it and is killed, the 
means and place of injury are local, but the subject of the 
injury—the horse—is transitory, and capable of injury as 
well at one place as another. But if my horse trespass upon 
the agistor’s field, break the close, and tread down and eat 
his grass, here the means of injury—the horse—is movable, 
transitory ; but the subject of the injury—the realty—is im- 
movable, local, and therefore is not capable of being injured at 
any other place. The counsel for the defendant seems not 
in his brief to have taken this distinction, but to have fallen 
in the error of making the means of the injury rather than 
the nature of the subject of it, the test of whether the action 
is local or transitory. He says “ the question of the liability 
of the defendant involves the question of the establishment 
and maintenance of a nuisance upon real estate,’ and then 
proves properly enough that the remedy for the establish- 
ment of a nuisance on real estate is local. The fault of the 
argument is in assuming that the injury complained of con- 
sists in the erection and maintenance of the piers and abut- 
ments in the public highway, whereas these are but part of the 
means by which the injury complained of—the destruction 
of the boat—happened, and not the injury itself. The case of 
Livingston v. Jefferson, 1 Brock. 203, cited and relied upon 
by defendant’s counsel in support of the judgment, was an 
action of trespass quere clausum fregit; an action to recover 
damages for an injury to immovable local property—real 
estate—brought in the U.S. circuit court, in the state of 
Virginia, for trespass upon and injury to land in New Orleans. 
The question of the jurisdiction of the court in Virginia was 
raised and decided in the negative, but upon the distinction 
we have made. The case, then, does not support the demur- 
rer. Actions for injuries to persons or personal property 
have been held to be transitory by the law of England for 
more than two hundred years. In a ease cited in Cowper, 
167-8, it is said: “ In the year 1657, when trade was open to 
the Kast Indies, Mr. Skinner possessed himself of a house and 
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warehouse, which he filled with goods at Jamby, and he pur- 
chased of the king at Great Jamby, the islands of Baretha.” 
The agents of the East India Company assaulted his person, 
seized his warehouse, carried away his goods, and took and 
possessed themselves of the islands of Baretha. Upon this case 
it was propounded to the judges, by an order from the king 
in council, dated the 12th of April, 1665, whether Mr. Skinner 
could have a full relief in any ordinary court of law? Their 
opinion was that “ his majesty’s ordinary courts of justice, at 
Westminster, can give relief for taking away and spoiling his 
ship, goods and papers, and wounding and assaulting his 
person, notwithstanding the same was done beyond seas. 
But that as to the detaining and possessing the house and 
islands in the case mentioned, he is not relievable in any 
ordinary court of justice.”” So in Mostyn v. Fabrigas, Cowp. 
161, (decided in 1774,)—which was an action of trespass 
brought in London for an assault and battery and false im- 
prisonment, committed in the island of Minorca—objections 
being made to the jurisdiction of the court, Lord Mansfield, 
after considering the line of difference between local and 
transitory actions, said: ‘As to transitory actions, there is 
not a color of doubt but that every action that is transitory 
may be laid in any county in England, though the matter 
arises beyond the seas,” and overruled the objection. 

Again, in Rafael v. Verelst, 2 H. Blackstone, 1058—which 
was of trespass, brought in London for an assault and battery 
and false imprisonment, in the East Indies—De Gray, chief 
justice, says: ‘Crimes are in their nature local, and the 
jurisdiction of crimes is local, and so as to the right of real 
property, the subject being fixed and immovable ; but per- 
sonal injuries are of a transitory nature, and seguentur forum 
rei. And though in all declarations of trespass it is laid 
contra pacem regis, yet that is only matter of form, and not 
traversable”’—and sustained the jurisdiction of the court. 
The transitory quality of actions for injuries to persons and 
personal property is recognized and amply sustained likewise 
by the American authorities. 
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Judge Bates and Judge Bay concurring, the judgment of 
the circuit court is reversed and the cause remanded, with 
directions to that court to overrule the demurrer. 


JaMES EppIE AND Wire, Plaintiffs in Error, v. GREENE 
Parke’s Executor, Defendant in Error. 


1. In a suit, under the statute of Wills, to set aside or establish a will, all par- 
ties interested in the estate of the deceased must be made parties either as 
plaintiffs or defendants. 

2. Where the heirs-at-law brought suit to set aside the probate of a will with- 
out making the devisees parties, held, that a demurrer by the executor for 
defect of parties was well taken. 


Error to St. Louis Circuit Court. 
The facts of the case are stated in the opinion of the court. 


Ed. Bates, for plaintiffs in error. 


I. The proceeding to set aside a will formally probated is 
not an action brought by one party against another, nor is it 
instituted under the present Practice Act. 

II. If the devisees are necessary parties because they take 
an interest under the will, then in case of a suit to probate a 
will all the heirs-at-law must be made parties defendant, be- 
cause the will would affect their inheritance. But the law 
is not so and never was. (R. C. 1855, Wills, § 14, 16, 50.) 

III. This proceeding of the circuit court is but the exer- 
cise of its superintending control over the probate court, 
which may be, but need not necessarily be, by appeal, but 
may be in any one of a variety of legal ways. (Dickey v. 
Malechi, 6 Mo. 182; Graham v. O’Fallon, Exee’r of Mullan- 
phy, 4 Mo. 338; Harvey & wife v. Chouteau, Exec’r of Des- 
trehan, 14 Mo. 587; Armstrong v. Farrar, 8 Mo. 627 ; Story 
Kq. Pl. p. 145, § 150.) 


A. J. P. Garesché, for defendant in error. 


I. All parties interested in the subject matter of the suit 
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must be joined. (R.C. p. 1218, Practice, art. 2, § 3, 4,5; 
art. 11, § 27, p. 1276. Rush v. Rush, 19 Mo. 441; Farrell’s 
Adm’r v. Brennan, 25 Mo. 93; Taylor v. Wilburn, 20 Mo. 
306; Tibbats v. Berry, 10 B. Mon. 473.) 

II. If the adverse parties be not brought in, the judgment 
would be void. (Ross v. Strong, 7 Mo. 465.) 


Bay, Judge, delivered the opinion of the court. 


James Eddie and Elizabeth his wife filed in the circuit 
court of St. Louis county, at the February term, 1858, a pe- 
tition to contest the validity of the will of Greene Parke, 
who died in October, 1857. 

The petition avers that said Parke left no widow, and no de- 
scendants except the said Elizabeth and her two infant chil- 
dren; that by said will he gave to said Elizabeth a legacy of 
fifty dollars, and gave the residue of his estate, consisting 
of personal and real property, of the value of from three to 
six thousand dollars, to his grand-children, the children of 
said Elizabeth. The petitioners seek to set aside the will 
upon the ground that, at the time of the making thereof, the 
testator was not of sound and disposing mind. The petition 
was brought under the statute relating to wills, which pro- 
vides “ that if any person entrusted in the probate of any 
will shall appear within five years after the probate or rejec- 
tion thereof, and by petition to the circuit court of the 
county contest the validity of the will, or pray to have a will 
proved which has been rejected, an issue shall be made up, 
whether the writing produced be the will of the testator or 
not; which shall be tried by a jury, or, if neither party re- 
quire a jury, by the court.” 

It is also provided that the verdict of the jury, or the find- 
ing and judgment of the court, shall be final, saving to the 
court the right of granting a new trial, as in other cases, and 
to either party an appeal in matters of law to the supreme 
court. 

It appears from the record that neither the executor or 
devisees under the will were made parties in the petition ; 
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but the executor entered his appearance, and was made a 
party defendant. The defendant then demurred to the peti- 
tion upon the ground that the devisees under the will were 
not made parties to the suit. The court below sustained the 
demurrer, and this is assigned as error. 

Although this is technically a proceeding at law, yet in 
many respects it partakes of the nature of a proceeding in 
chancery ; and the rules recognized in courts of equity, with 
respect to the persons necessary to be made parties to a bill, 
we think, is to a great extent applicable to a case of this 
kind. The general rule in equity is that all persons should 
be made parties to a bill who are materially interested, either 
legally or beneficially, in the subject matter of the suit. The 
‘general rule at law is more restricted, confining it to such 
as have a direct and immediate interest. Story, in his Com- 
mentaries on Equity Pleadings, p. 74, refers to this rule as 
necessary to enable the court to make a complete decree be- 
tween the parties and prevent future litigation, by taking 
away the necessity of a multiplicity of suits, and to make it 
certain that no injustice is done either to the parties before 
it or to others who are interested in the subject matter, by a 
decree which might otherwise be grounded upon a partial 
view only of the real merits. 

The Supreme Court of the United States, in Harding v. 
Handy, 11 Wheat. 103, held, that in a suit in equity, brought 
by heirs-at-law to set aside a conveyance obtained from their 
ancestor by fraud and imposition, a final decree for the sale 
of the property can not be pronounced until all the heirs are 
brought before the court as parties, if they are within the ju- 
risdiction of the court. Story, in his work above referred to, 
holds that if a bill is brought by the heirs of a vendor against 
the vendee for a specific performance of a contract for the 
purchase of lands, all the heirs of the vendor ought to be 
made parties either as plaintiffs or defendants. 

In the case under consideration, the only parties interest- 
ed in the estate are the children of James and Elizabeth Ed- 
die; yet neither of them are made parties to the proceeding, 
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though the very object of the suit is to divest them of the 

property devised to them by their grandfather. No decree 

or judgment under such circumstances could have any force 
or effect, for a judgment is only operative against those who 
are made parties to the suit. The demurrer was well taken, 

The judgment will be affirmed; the other judges concur- 
ring. 

——_+2000e,——_ 
Grorce W. Dutro, Respondent, v. LyrrLeron H. Watrtrr, 
Appellant. 

1. When work is done for another, although not in accordance with the con- 
tract therefor, yet if the work be accepted the doer thereof is entitled to 
recover for the value of the work sodone. (Somers v. Allsman, 7 Mo. 530, 
cited and approved.) 

2. Objections to depositions must be presented to the court in which the case 
is tried, or they will not be noticed by the supreme court. 


8. The filing a duplicate copy of a paper lost from the files, which had been 
filed with the original petition, is no cause for reversal. 


Appeal from St. Louis Law Commissioner’s Court. 


The facts are sufficiently stated in the opinion. At the 
trial, the commissioner, at the request of the plaintiff, gave 
the following instruction: “ Notwithstanding the jury may 
believe from the evidence that the work of bricklaying was 
done in an unworkmanlike manner, yet if, after the work 
was done, the defendant accepted the same, and agreed to 
pay the plaintiff a balance for the same, then the jury will 
find for the plaintiff:” to the giving of which defendant ex- 
cepted. 


Carr, for appellant. 

A. M. & S. H. Gardner, for respondent. 

Bay, Judge, delivered the opinion of the court. 

This was a suit instituted in the law commissioner’s court 
to enforce a mechanic’s lien for work and labor performed, 
and materials furnished, in the construction of a dwelling- 


house. Plaintiff claimed a balance due him of ninety-cight 
dollars. 
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Defendant, in his answer, alleges that the work was not 
done in a workmanlike manner, and sets up a counter-claim 
to the amount of seventy-five dollars, for medicines and med- 
ical services. 
The case was tried by a jury, and a verdict rendered for 
the plaintiff of one hundred dollars and sixty cents. 
Three grounds of error are assigned in this court: 
First—That the court erred in permitting the deposition 
of Samuel Singley to be read in evidence. The record does 
not show that any objection was made to the reading of the 
deposition, and it is too late to raise the objection here. 
The second ground of error is, that the court permitted 
| plaintiff, upon the trial, to file an account in lieu of one pre- 
‘ viously filed, and which was lost or mislaid. The account so 
filed is a copy of the account filed with the clerk of the land 
court at the time of taking the lien, and declared upon in 
the petition. The filing of the same upon the trial presented 
no new issue in the cause, and did not change or affect the 
pleading in any respect, nor did it surprise the defendant. 
It is, therefore, no ground for reversal. 

The third point relates to the instruction given on the part 
of the plaintiff. This instruction enunciates as a proposition 
of law, that though the work may have been done in an un- 
workmanlike manner, yet if, after the same was completed, 
the defendant accepted it and agreed to pay for it, the plain- 
tiff is entitled to recover therefor. 

This we regard as good law. In Thompson & Somers v. 
Allsman, 7 Mo. 530, it was held by this court, that, although 
the work may not be done according to the contract, yet if 
the work is afterwards accepted, the person performing the 
word is entitled to recover its value. 

It is supposed by the appellant that the instruction ex- 
cluded from the consideration of the jury the issue made 
upon defendant’s offset. We think not; but regard it as a 
declaration of the law applicable to that branch of the de- 
fence relating to the character of the work. 

The other judges concurring, the judgment is affirmed. 
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WILHELMINE RetcHarD, Respondent, v. THE MaAnuarran 
Lire Insurance Company, Appellant. 

1. As a general rule, the party holding the affirmative of the issues has the 
right to open and conclude the argument to the jury ; but such practice be- 
ing within the discretion of the court, the refusal to give the defendant the 
conclusion will be no cause for reversal of the judgment. 

2. An agreement in a policy of insurance, executed by a foreign insurance 
company, that the insured waives the right to bring an action upon the pol- 
icy except in the courts of the state incorporating such company, is void, 
both as against public policy and the statute of this state relating to foreign 
insurance companies of Dec. 8, 1855. (R. C. p. 884.) 

3. Where, in a policy of insurance upon life, the representation was made 
that the insured was sober and temperate and in good health ; if the repre- 
sentation was true at the time it was made, the subsequent habits of the in- 
sured would be no bar to a recovery upon the policy. 


Appeal from St. Louis Circuit Court. 


Suit upon a life policy of insurance made by the defendant, 
a company chartered by the state of New-York, and dated 
July 1, 1856, upon an application dated June 16, 1856. To 
the question, “Is the party sober and temperate?” the appli- 
cant answered, “Yes.” Q. “* What is the present state of 
health of the party?” Ans. “ Very good.” Q. “ Does the 
applicant know that any misstatement would render the pol- 
icy void?” Ans. “Yes.” 

The application had the following provision: ‘1 hereby 
expressly waive all right to bring any action for any claim 
whatever arising under any policy issued to me on this appli- 
cation and declaration except in the courts of New-York.” 

The policy having been forfeited by nonpayment of the 
premium, was renewed July 16, 1857. 

The instructions appear in the opinion. The verdict was 
for the plaintiff. 


Knox & Kellogg’, for appellant. 


I. The appellant insists that the respondent, before the is- 
suing of the policy sued on, waived all right to sue except in 
the courts of the state of New-York, and that the court erred 
in refusing the instruction asked to that effect. 
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II. The court erred in refusing to instruct the jury, that 
if Reichard’s death was occasioned by the intemperate and 
excessive use of intoxicating drinks, the plaintiff was not en- 
titled to recover. 


Hart & Mc Gibbon, for respondent. 


I. The instructions asked by defendant and refused, point 
to no period of the life of the insured, and cover his whole 
lifetime. The instructions given by the court present to the 
jury the question, as to the truth of the declarations made 
by the insured in the application, and at the revival of the 
policy. 

II. The material question was whether the assured was 
. sober and temperate at the time the risk was to take effect, 
or was revived. The jury found that issue for the plaintiff ; 
and the instructions given covering that point, it was not 
error to refuse to repeat them. (Williams v. VanMeter, 8 
Mo. 339; Pond v. Wyman, 15 Mo. 175; Carrol v. Paul, 19 
Mo. 102; Hurst v. Robison, 8 Mo. 82; Huntsman v. Ruth- 
erfurd, 13 Mo. 465; Gamache v. Piquinot, 17 Mo. 310; 
Young v. White, 18 Mo. 93.) 

III. The waiver of the right to sue in any other court than 
those of the state of New-York, was void, as against public 
policy. (Story on Cont. 545; Chitty on Cont. 674.) 


Bay, Judge, delivered the opinion of the court. 


This was an action to recover the sum of two thousand dol- 
lars, with interest, insured by defendant upon the lives of Fred- 
erick Reichard and Wilhelmine his wife, for the sole use of the 
survivor. The policy bears date July Ist, 1856, and required 
that the premium should be paid annually on or before the 
26th of June in every year, otherwise said policy to cease 
and terminate. The policy became forfeited by the nonpay- 
ment of the premium, but was renewed on the 16th of July, 
1857. Frederick Reichard died January 27, 1858. It is 
provided in the policy, and declared to be the true intent and 
meaning thereof, that if the declaration made by the said 
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Frederick and Wilhelmine, bearing date the 16th and 18th 
days of June, 1856, and upon the faith of which the agree- 
ment was made, shall be found in any respect untrue, then 
and in such case said policy shall become null and void. In 
the statement referred to, the insured represented that they 
were sober and temperate, and in good health. It was also 
stipulated between the parties, that the insured waives all 
right to bring an action under said policy except in the courts 
of the state of New-York. 

The answer of defendant denies the right of plaintiff to sue 
in the courts of Missouri. It sets up as a further defence, 
that said Frederick Reichard was not a sober and temperate 
man when said policy was issued and when the same was 
revived, nor was he in good health when said policy was 
revived. 

Upon the trial below, defendant’s counsel claimed the 
right to open and conclude, upon the ground that the an- 
swer set up affirmative matter to defeat the action; and the 
refusal of the court to so permit him is assigned here as error. 
There can be no doubt but that the general practice in this 
country is to permit the party holding the affirmative, and 
upon whom rests the burden of proof, to open and conclude 
the argument to the jury, but it is a mere matter of practice 
resting in the discretion of the court; and this court has 
held, in Wade v. Scott, 7 Mo. 509, and in Tibeau v. Tibeau, 
22 Mo. 77, that it will not reverse a judgment upon that 
ground, unless it is manifest that such refusal has produced 
a wrong to the party. In this case, we are not advised that 
the defendant suffered any injury by the ruling of the court 
in that respect. 

The next error is that the court refused to instruct the 
jury, that if they found from the evidence, that, when appli- 
cation was made for the policy of insurance, the applicants 
waived all right to bring any action for any claim whatever 
arising under said policy except in the courts of the state of 
New-York, then the plaintiff can not recover. 

We think the court very properly refused this instruction, 
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not only upon the ground that the agreement to waive the 
right to sue in our courts is void, as against public policy, 
but because it is in direct contravention of a statute of this 
state passed for the government and regulation of agencies 
of foreign insurance companies, approved December 8, 1855. 
The first section of the act requires that every person acting 
as an agent of an insurance company not incorporated by the 
laws of this state, shall, before entering upon his duties, per- 
form certain acts, among which is the following: 

‘He shall file with the clerk of the county court of the coun- 
ty in which he proposes to do business a resolution of the board 
of directors of such company, duly authenticated by the sec- 
retary thereof, under seal of such company, authorizing any 
person having a claim against such company, growing out of 
a contract of insurance in this state with the agent or agents 
thereof, doing business in this state, to sue such company for 
the same in any court of this state having competent jurisdic- 
tion; and further authorizing the service of process on said 
agent or agents, by personal service, or by leaving a copy 
thereof at his last place of abode, to be binding on said com- 
pany to abide the issue of said suit, and that such service 
shall authorize a judgment in such suit against such com- 
pany in the same manner and with like effect as a judgment 
is taken against an individual in such court when having full 
jurisdiction over him.” 

The object of this enactment is very apparent. Prior to 
its passage our courts had no control over these foreign com- 
panies, who felt licensed to defraud our citizens out of their 
just dues whenever they felt so disposed. In many instances 
the owners of property insured submitted to ruinous com- 
promises rather than undergo the vexation, expense and un- 
certainty of litigating with a powerful corporation in the 
courts of a distant state. The legislature, therefore, very 
wisely determined that they should not do business in this 
state unless under certain restrictions imposed for the public 
good. The right of claiming to sue in our courts is one of 
the concessions made by these companies for the privilege of 
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being permitted to establish agencies here. The agreement 
of the parties then, in this case, is not only to divest our 
courts of their jurisdiction, but to relieve the defendant of an 
obligation, not imposed by the insured, but by a law of the 
state. We are clearly of opinion that such an agreement is 
null and void. 

The last ground of error is the refusal of the court to give 
certain instructions asked for by defendant. The court, at 
the instance of defendant, gave the following instructions: 

“Tf the jury find from the evidence that the said Frederick 
Reichard was not sober and temperate when the policy sued 
on was issued, they will find for the defendant. 

“‘ If the jury find that Frederick Reichard was not of sober 
and temperate habits on the 16th day of July, 1857, when 
said policy was renewed, they will find for the defendant. 

“Ifthe jury find from the evidence that, at the time the 
policy sued on was renewed, the said Frederick Reichard was 
of intemperate habits, and that this fact was not communi- 
cated by the assured to the defendant, then the plaintiff can 
not recover. 

“Tf the jury find from the evidence, cither that the said 
Frederick Reichard was not, at the time of issuing the poli- 
cy, a temperate man, or was not a sober and temperate man 
when the policy sued on was renewed, the jury will find for 
the defendant, unless they further find that said defendant 
had notice that said Reichard’s habits were not sober and 
temperate at these times. 

“Ifthe jury find from the evidence that said Reichard 
was not in good health on the 16th of July, 1857, when the 
policy sued on was revived, then the plaintiff can not recover 
in this case.” 

The defendant then asked the court to give the following 
instructions, which were refused : 

“Tf the jury find from the evidence that Frederick Rei- 
chard’s death was occasioned by the intemperate use of in- 
toxicating drinks, then the plaintiff can not recover. 

“Tf the jury find from the evidence that Frederick Rei- 
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iain death was hastened by the ines use of intoxi- 
eating drinks, the plaintiff can not recover. 

“Tf the jury find from the evidence that Frederick Rei- 
chard died in consequence of the excessive use of intoxica- 
ting drinks, then the plaintiff can not recover.” 

The instructions refused do not, in our opinion, embody 
the law of the case. They refer to no definite period of time. 
It is immaterial whether Reichard’s death was occasioned by 
intemperance or not. If he was, at the time of the issuing. 
of the policy and at the time of the renewal thereof, temper- 
ate and in good health, then it can not be said that he made 
false representations to the company, without which the risk 
would not have been taken. The risk was taken upon the 
.statement made at the time of issuing the policy, and had no 
reference to any future change in the habits of the insured. 
If Reichard became intemperate subsequent to the issuing 
and renewal of the policy, and this fact could be set up in 
bar to arecovery, we see no reason why intemperance in eat- 
ing, the undue exposure of the person to the inclemency of 
the weather, or any other act tending to shorten life, might 
not with equal propriety be pleaded in bar. 

The instructions given left it to the jury to say whether, 
at the time of the issuing and renewal of the policy, Reichard 
was in good health and of sober and temperate habits. It 
was a question of fact, and the jury having passed upon it, 
we see no reason to disturb their verdict. 

The other judges concurring, the judgment is affirmed. 


—-s@B8@e¢ -.- 


THE Bank OF THE STATE OF Missouri, Respondent, v. THEO- 
DORE Brepow, Appellant. 


1. Where, by virtue of an attachment, a garnishee is summoned who has in 
his possession notes, bills and evidences of debt belonging to the defendant 
in the attachment, the garnishee has the right to sue for and collect such 
notes and bills, until an order is made by the court, or the judge in vaca- 
tion, requiring such choses in action to be delivered to the sheriff, or a 
receiver appointed under the statute. 
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2. When the garnishee sues upon a bill endorsed to him for collection, the fact 
that the plaintiff has been summoned as garnishee in an attachment against 
the beneficial owner of the bill, is no defence. 

. The act, approved November 23, 1857, entitled “An Act in relation to 
certain Bank paper in this State,’? was a waiver by the state of all forfeitures 
imposed upon the banks of this state, incurred under the provisions of the 
act of 1855, p. 287, § 5, for dealing in the paper of the suspended banks of 
this state prior to the date of said waiver. An answer, therefore, which 
pleaded the violation of said 5th section of the act of 1855, in relation to 
illegal banking, in bar of the right of the plaintiff to sue, was properly 
stricken out on motion. 


oo 


Appeal from St. Louis Court of Common Pleas. 


This was a suit upon a bill of exchange drawn by one 
Pike on defendant in favor of Pike, endorsed by him to the 
Ohio Life Insurance and Trust Company, and by it endorsed 
to the plaintiff. 

The defendant filed an answer, setting forth that said bill 
at its maturity belonged to the Ohio Life Insurance and 
Trust Company, and was endorsed to the plaintiff only for 
collection ; that, before the commencement of this suit, by 
virtue of attachments issuing from the St. Louis common 
pleas against said company, the plaintiff had been summoned 
as garnishee and had answered that it held said bill for said 
company ; the answer further stated, that said bill had been 
attached by the sheriff of St. Louis county as the property of 
said Ohio Life Insurance and Trust Company, and therefore 
that plaintiff's right to the bill, and to sue thereon, became, 
by the laws of this state, vested in such person as might be 
by said court appointed receiver; or if no receiver were 
appointed, then in the said sheriff; and concluded that the 
plaintiff had no right to sue upon said bill. 

The answer further alleged that the plaintiffs, between 
October 1, 1857, and November 17, 1857, being a corporation 
created by the laws of this state, did, contrary to the provi- 
sion of section 5 of the act to prevent illegal banking, &c., 
(R. C. 1855, p. 287,) pass and receive within this state sus- 
pended and non-specie-paying bank notes issued as currency, 
to-wit, notes issued by the suspended banks of this state; 
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whereby plaintiff forfeited its charter, and could no longer 
sue in its corporate name. 

Plaintiff moved to strike out the answer, and the motion 
was sustained and judgment rendered for the plaintiff. De- 
fendant excepted and appealed. 


S. H. Gardner, for appellant. 


I, At the commencement of this suit, by operation of the 

statute and the attachment issued, the right to sue and re- 
cover had become vested in the sheriff of St. Louis county, 
who could alone maintain an action upon the bill; and this 
could be pleaded and proved. (R. C. 1855, p. 244-5; § 28, 
p. 247; § 36, p. 249; § 88 & 41, p. 250.) 
‘ II. So much of the answer as sets up the forfeiture of the 
charter, by the passing of the notes of non-specie-paying bank 
notes, was a good defence to the action, as decided in the 
ease of Christian University v. Jordan, 29 Mo. 68; R. C. 
1855, p. 287, § 5. 


W. T. Wood with C. D. Drake, for respondent. 


I. A party to whom a bill is endorsed for collection may 
sue in his own name. (Webb et al. v. Morgan et al., 14 
Mo. 428; Page et al. v. Lathrop, 20 Mo. 589; 29 Mo. 456 ; 
R. C. 1855, p. 320.) 

II. The garnishment of plaintiff did not affect its right to 
sue; it was its duty to collect the money as speedily as 
possible. 

III. The bank act authorizes the banks to deal in the 
paper of any of the banks of this state. (Act 18957, p. 10, 
art. 1, § 4.) 


DrypDeEN, Judge, delivered the opinion of the court. 


The question presented in this case for the consideration 
of the court is, whether the matters set up in the answer, or 
any of them, constitute a bar to the plaintiff’s action. If so, 
the court erred in striking out the answer, and its judgment 
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must be reversed ; otherwise, its action was proper and its 
judgment ought to be affirmed. 


1. As to the matter of the answer regarding the garnish- 
ment of the bank, and the attachment of the bill. Did the 
service of the garnishment have the effect in law of suspend- 
ing the right of the bank to sue on the bill, the foundation 
of the present suit, and to transfer that right%o the sheriff, 
the attaching officer? In support of the affirmative we are 
referred to sections 22, 28, 36, 38, and 41 of art. 1 of attach- 
ment law of 1855. (See R. C. 1855, pp. 244 & ’5, 247, 249, 
and 250.) 

The fourth subdivision of the 22d section, which is all that 
relates to the question under consideration, provides, 


“ Fourth. When goods and chattels, money, or evidences 
of debt, are to be attached, the officer shall take the same 
and keep them in custody, if accessible; and, if not accessi- 
ble, he shall declare to the person in possession thereof that 
he attaches the same in his hands, and summon such person 
as garnishee.” The 36th section has relation to the power 
of the court over the garnishee, and over the property credits 
and effects of the defendant in the hands of the garnishee, 
and is as follows: “If it appear that a garnishee, at or after 
his garnishment, was possessed of any property of the de- 
fendant, or was indebted to him, the court, or judge in 
vacation, may order the delivery of such property, or the 
payment of the amount owing by the garnishee, to the sheriff, 
or into court, at such time as the court may direct; or may 
permit the garnishee to retain the same, upon his executing 
a bond to the plaintiff,’ &c. Section 38: “when notes, 
bills, books of accounts, accounts, or other evidences of debt, 
are attached, they shall not be subject to be retained upon 
the execution of a delivery bond, as hereinbefore provided, 
but shall be delivered to the receiver, who shall proceed with 
diligence to settle and collect the same ; for that purpose he 
may commence and maintain actions on the same in his own 
name,” &c. 
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The 41st section provides, that, until a receiver is appointed, 
the attaching officer shall have all the powers and perform all 
the duties of a receiver under the statute. Now, under these 
provisions of the law, at what point of time does the power of 
the receiver spring up? Not, I submit, until he gets posses- 
sion of the bill, the subject of the garnishment. The receiver 
is required to proceed with diligence to collect,” &.; but 
when? Not until the bill shall be delivered to “him, and 
the garnishee is under no obligation, legal or moral, to de- 
liver, until ordered by the court, or the judge in vacation ;” 
so that there must be an order to deliver, and an actual de- 
livery, before the receiver’s power is brought into action. In 
the present, case it is not averred in the answer that there 
. was ever any order to deliver, or delivery of the bill; the 
reverse would seem to be true. If, then, neither the sheriff, 
nor a receiver, could sue, how did the attachment in the 
interval between the commencement and termination of the 
suit affect the right of the bank to sue? Was the right sus- 
pended for the time? If so, then, upon the facts as stated 
in the answer, the present defendant was, by a legal contri- 
vance, exempted from responsibility on his acceptance, both 
to the attaching creditor, and to his own creditor. The law 
is guilty of no such absurdity ; as has been seen, the power 
of the receiver to sue originates with the act of taking posses- 
sion ; until that occurs, the right of the garnishee, (either in 
his own name, or in that of his principal, the attachment 
debtor,) remains undiminished. It may be said this view 
would be an encouragement to a fraudulent or insolvent 
garnishee to possess himself of the fund which the law, by 
means of the garnishment, meant to reach; and thus the law 
defeat its own ends. The answer is, if the attaching creditor 
is not satisfied with the garnishee’s responsibility, the law 
furnishes him an instant remedy in the order, of the court in 
term, or of the judge in vacation, upon the garnishee to 
deliver the attached property. If the creditor will not call 
forth the exercise of this power for his own protection, the 
fault is his own, and not that of the law. 
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2. The remaining defence relied on in this answer is based 
on the alleged forfeiture of the charter of the bank, by re- 
ceiving and paying out the notes of non-specie-paying banks, 
between the Ist of October and 23d of November, 1857, in 
violation of the provisions of the 5th section of the act to 
prevent illegal banking, &c. (R. C. 1855, p. 287.) 

By the common law, a cause of forfeiture could not be 
taken advantage of or enforced against a corporation, collat- 
erally or incidentally, as proposed here, but only by a direct 
proceeding for the purpose against the corporation by scire 
facias, or by an information in the nature of quo warranto. 
(Ang. & Ames on Corp. § 777-8.) 

The 9th section, however, of the above recited act, in this 
respect, changes the common law, and gives a party, sued by 
a corporation guilty of a violation of the provisions of the 
act, the right to plead the matter which is the cause of the 
forfeiture in bar to the suit brought by the corporation. The 
theory of the defence is, that the plaintiff is dead, and there- 
fore not capable of suing or being sued, of answering or 
being answered unto. It isa plea grounded on no merit of 
the defendant, nor in any thing meritorious he has done ; and 
in nothing, more than any other strictly technical defence, 
does it commend itself to the court. It is, to say the least 
of it, questionable whether, in its ultimate results, the only 
benefit the defendant derives from the defence is the delay it 
occasions. It is provided by statute, in case the corporate 
existence of any of our banks expires, the corporate property 
shall pass to trustees, to whom power is given to sue, collect 
debts, &c., for the benefit of the creditors of the corporation, 
and others. Although the creditor might discharge himself 
from responsibility at the suit of the corporation, would he 
not still be responsible to the trustees? Upon any other in- 
terpretation of the law, a wrong and great hardships would 
be imposed upon innocent and unoffending creditors, and 
others. It being in its nature a dilatory plea, (although 
called a plea in bar,) it should meet their disfavor, which 
always attaches to defences of that character. As remarked 
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before, the theory of the defence is, that the corporation is 
dead. That the misconduct charged in the answer was 
sufficient to produce that result it is not necessary to deny ; 
but, however this may be, it can not be denied that it is com- 
petent for the legislature to waive the forfeiture, and give new 
life to the defunct corporation. This, we hold, the legislature 
has done for the plaintiff, by the passage of the act entitled, 
“ An act in relation to certain Bank paper of this State,” ap- 
proved November 23, 1857; the 2d section of which provides 
that, “all penalties, forfeitures, or liabilities, incurred under 
the provisions of said act (the act concerning illegal bank- 
ing), in consequence of dealing in the paper of any of the 
banks of the state, in any manner whatever, be and the same 


‘is hereby released without any penalty or forfeiture, as pro- 


vided by said act.’ By this then, and other legislation had 
about the same time, life was restored to the plaintiff, and 
with it, exemption from all the incidents of a state of death. 
The answer, in our opinion, did not contain a defence, and 
it was therefore properly stricken out. 

The other judges concurring, the judgment is affirmed. 


—__+2e%9e+—_ 


LUKE COLLINS, Respondent, v. Bensamin S. Compton, Appel- 
lant. 


1, Judgment affirmed, no exceptions being presented. 
Appeal from St. Louis Law Commissioner’s Court. 
O. H. Platt, for respondent. 


Bates, Judge, delivered the opinion of the court. 


This case is brought by appeal from the law commissioner’s 
court. It does not appear that any exception was taken in 
that court to any part of its action in the case. Even the 
motion for a new trial is only for the alleged finding against 
the evidence. 

Judgment affirmed, with ten per cent. damages; Judges 
Bay and Dryden concurring. 
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Martin Boyse, Appellant, v. BerNarpD CrickarD, Respondent, 


1. If the giving of instructions be not excepted to at the time, the action of 
the lower court will not be reviewed by the supreme court. 


Appeal from St. Louis Land Court. 


Hill and Miner, for appellants. 
J. Y. Page, for respondent. 


I. As the action of the land court was not reviewed, it is 
not necessary to give any statement of the facts beyond that 
contained in the opinion. 


Bates, Judge, delivered the opinion of the court. 


The only error complained of in this case is in the giving 
an instruction prayed by the defendant. No exception ap- 
pears to have been taken at the time to the giving of that 
instruction, and it will not, therefore, be reviewed by the 
court. (Thompson v. Russell, 30 Mo. 498.) 

Judgment affirmed. Judges Bay and Dryden concur. 


——_+86@+>—_—__- 


Georce P. Davis, Respondent, v. James B. Cott, Appellant. 


1. Judgment affirmed upon motion of respondent, no exceptions having been 
at all taken to the action of the court below. 


Appeal from St. Louis Court of Common Pleas. 


The respondent filed his motion to affirm the judgment of 
the St. Louis court of common pleas, for the reasons that 
the appellant, 1st, saved no exceptions to the rulings of the 
court below during the proceedings had in said cause ; 2d, 
made no motion in arrest of judgment, or to set aside the 
judgment by default rendered in said cause; 3d, presented 
no bill of exceptions; 4th, is debarred from taking any ex- 
ceptions in this court not expressly decided in the court 
below. 
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Holliday, for respondent. 


I. The supreme court will not reverse the judgment of 
the court below, unless a motion be there made to set aside 
the judgment, and the refusal is excepted to and made part 
of the record. (Hickman v. Barnes, 1 Mo. 156.) Nothing 
can be assigned for error in the supreme court, unless it was 
made the subject of exception in the court below. (Swerin- 
gen v. Newman, 4 Mo. 456; Hanly v. Holmes, 1 Mo. 84; 
Hammond v. Relfe, 1 Mo. 232; Brun v. Dumay, 2 Mo. 125 ; 
R. C. 1855, p. 1300, § 33.) 

II. It is the duty of the plaintiff in error to show by his 
bill of exceptions the error of the inferior court. The pre- 
sumption is in favor of the judgment of that court. (Riney 
‘y. Vanlandingham, 9 Mo. 816.) 

III. The supreme court will not consider any thing as a 
ground for reviewing a proceeding or judgment of the court 
below which has not been finally passed upon by that court, 
either in a motion for a new trial, if the alleged error has re- 
lation to proceedings during the trial, or in arrest of judg- 
ment if relating to the pleadings. (Warner v. Morin, 9 Mo. 
455; Cashman v. Anderson, 26 Mo. 67; Harrison v. Davis, 
26 Mo. 184; Bancroft v. Browning, 27 Mo. 234.) 


N. Holmes, for respondent. 


I. An appeal has the same effect asa writ of error. A 
writ of error lies upon any final judgment. (Hill v. Young, 
3 Mo. 238; Martin v. Hays, 5 Mo. 62.) Error on the face 
of the record will be reviewed either on motion in arrest, or 
on writ of error. (Steph. Pl. 146,152.) A judgment on 
demurrer may be reviewed and reversed because it is a mat- 
ter of record. (Palmer v. Crane, 8 Mo. 619.) Court will 
look into the whole record. (Tate v. Barrett, 1 Mo. 115; 
Thompson vy. Northcot, 1 Mo. 224; Andrews v. Lynch, 27 
Mo. 167.) 

When on the face of the record no cause of action appears, 
it is no answer that the objection was not raised in the court 
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below by demurrer or motion in arrest of judgment. (Burns 
v. Patrick, 27 Mo. 434; Perrine v. Cole, 28 Mo. 486; West 
v. Miles, 9 Mo. 168.) 

II. The statute, R. C. 1300, § 33, relates only to such 
“proceedings” as require objections, exceptions, motions, 
and bills of exceptions, for the purpose of calling the atten- 
tion of the court to the matter, that it may be put on the re- 
cord. (Thomas v. Erskine, 7 Mo. 215; Long v. Story, 13 
Mo. 4; Ploerschs v. Bank of Mo. 10 Mo. 517; Gordon v. Gor- 
don, 18 Mo. 215; 20 Mo. 453; Sickles v. Abbott, 21 Mo. 
443 ; State v. Shehane, 25 Mo. 566; Cornelius v. Grant, 8 
Mo. 59.) 


Bates, Judge, delivered the opinion of the court. 


In this case judgment was given in the court below against 
the defendant, who took no exception to any part of the ac- 
tion of that court. 

The respondent now moves this court for an affirmance of 
that judgment. The motion is granted. 

Judgment affirmed. Judges Bay and Dryden concur. 





THERON Barnum e¢ al., Respondents, v. WASHINGTON F. Ap- 
AMS, Appellant. 


1. An affidavit for the continuance of a cause on account of the absence of a 
witness, which stated that the subpoena was issued on the 5th May, and was 
returned ‘‘ served,” the cause being set for the 19th May, and that an attach- 
ment was taken at the calling of the cause on the 23d May, which had not 
been executed on the 26th, at the recalling of the case, showed due dili- 
gence, and it was error to overrule the motion based thereupon. 


Appeal from St. Louis Circuit Court. 


This cause was set for trial on May 19th, 1859, and was 
called for trial on 23d May, at which time defendant prayed 
for an attachment against an absent witness who had been 
duly served with a subpeena, issued May 5, 1859. The at- 
tachment was granted, but the witness at the calling of the 
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cause again on the 26th May was returned “not found ;” 
when the defendant made application for a continuance based 
upon the following affidavit : 

«Washington F. Adams, being duly sworn, says that he 
is the defendant in this action, that he is not prepared for 
trial, and moves for a continuance of the cause grounded on 
the absence of testimony ; that the name of the absent wit- 
ness is George W. Putnam—that his occupation is that of a 
manufacturer of castor oil and lard oil and a dealer in real 
estate, and his residence is in the city of St. Louis and said 
county of St. Louis—whose testimony is wanted; that his 
(said Putnam’s testimony) is material in the cause; that no 
other witness is in attendance, or known to him, whose tes- 

-timony could have been procured in time, upon which the 
party (this affiant) can safely rely to prove the particular 
facts the absent witness is expected to prove ; that the appli- 
cant (this affiant) believes he can not safely go to trial with- 
out the testimony of the absent witness; that he is not ab- 
sent by the consent, connivance or procurement of the party 
applicant (this affiant); that on or about the 5th day of May 
inst., 1859, this affiant caused a subpcena to be issued out of 
and under the seal of this court, to be served on the said 
George W. Putnam, and the same is duly returned executed 
on that day ; that, on the 23d day of May, inst., said witness 
was called, but failed to appear in answer to said subpcena, 
and deponent caused an attachment to be issued for said 
witness, which has been returned by the sheriff, that said 
witness can not be found, and that said cause is a return 
case, &c. Sworn to this 23d May,” &e. 

The application was overruled. On the 26th May trial was 
had, and verdict and judgment rendered for the plaintiffs. 

The defendant filed his motion for a new trial for the rea- 
sons that the continuance was refused, and that the jury 
were not sworn in the cause. 

The court set aside the verdict because the jury had not 
been sworn, and ordered the cause to be again set for the 

dist May, and, the case being called on June Ist, the de- 
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fendant again applied for a continuance, upon affidavit, which 
was overruled and verdict and judgment entered for the 
plaintiffs. 

Defendant filed his motion for a new trial, which was 
overruled. 


C. D. Colman, for appellant. 


I. The court erred in refusing to continue the cause on 
the affidavit of defendant—Ist, the affidavit was in accordance 
with the rule of court, and the statutes of 1855, p. 1260, § 
17; 2d, the affidavit showed due diligence in attempting 
to procure the presence of the witness. 

II. The court erred in ordering the cause to set for trial a 
second time at the same term of court. The statute, R. C. 
1855, p. 1289, § 20, requires the clerk to set the docket. 


Lackland, Cline §- Jamison, for respondents. 


I. There was no cause shown for a continuance. The 
attachment was issued May 23, and the affidavits made the 
same day, while the application was made May 26. (8 Mo. 
606, 834; 18 Mo. 477, 47, 455; 21 Mo. 423; 1 Mo. 780; 3 
Mo. 123; 30 Mo. 235.) An affidavit for a continuance for an 
absent witness made on a prior day is insufficient. (Parker 
v. McKelvains, 17 Texas, 157 ; Lewis v. Williams, 15 Texas, 
47.) Affidavits for a continuance are strictly construed 
against the applicants. (Brady v. Malone, 4 Iowa 146; 3 
Mon. 293; 2 Littell, 233.) 


Bay, Judge, delivered the opinion of the court. 


The only question presented by the record in this case, 
relates to the overruling of the first application of the de- 
fendant for a continuance. If error was committed in this, 
it is not cured by the subsequent proceedings in the cause. 
The motion for a continuance is supported by the affidavit of 
the defendant, which, in our opinion, is in strict conform- 
ance, not only with the statute, but with the rule of the 
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court regulating applications for continuances. If the mo- 
tion, as in this case, is predicated upon the absence of a 
material witness, the rule requires that the affidavit shall 
state the endeavors and means that have been used for the 
purpose of procuring such testimony ; and it is contended, 
by the respondent, that the affidavit does not show that the 
affant used such diligence, in procuring the attendance of 
the absent witness, as would entitle him to a continuance 
under the statute and rule of the court; we think differently. 

The cause was docketed for the 19th of May. On the 5th 
of May a subpoena was issued for the witness, and duly 
served upon him. On the 23d, the witness not having ap- 
peared in obedience to the subpoena, the defendant took out 
‘an attachment for him; which was immediately placed in 
the hands of the sheriff, and. made returnable forthwith. On 
the 26th the cause was called for trial, and the witness being 
still absent, and the sheriff having failed to execute the 
writ, by bringing the body of the witness before the court, the 
defendant applied for a continuance, supported by affidavit, 
as aforesaid. We are of the opinion that the facts show 
sufficient diligence on the part of the defendant to have 
entitled him to a continuance. 

Judgment reversed and cause remanded ; the other judges 
concurring. 


SamMueL H. Garpner, Respondent, v. Davip H. Armstrona, 
Appellant. 


1. In actions upon contract at law, the party in whom is vested the legal in- 
terest is the proper party to bring suit. 

2. When the trustee in a deed of trust to secure a debt sells real estate, he is 
the proper party to sue for the purchase money, and the purchaser has 
nothing to do with the proper application of the price paid. 

8. In a petition to recover the price of land sold, an averment, after setting 
forth the contract, that the plaintiff demanded payment, in accordance with 
defendant’s bid, which payment defendant refused to make, is a sufficient 

statement of a breach of contract. 
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4. If a contract is set up in a petition which is good at common law, the de- 
fence that it is not in writing, as required by the statute of frauds, &., 
must be pleaded by him who would avoid it, and if not so pleaded, it ig 
waived. 

5. The difference between the sum bid atan auction sale of land and that bid 
at a re-sale is a proper criterion of the damages sustained by the refusal of 
the purchaser to comply with his bid. 


Appeal from St. Louis Circuit Court. 


Gardner, as trustee under a deed of trust made by one 
Adela Douthett to secure the payment of certain notes there- 
in mentioned, sued Armstrong to recover damages occasioned 
by the refusal of the latter to comply with his purchase, at 
auction, of the premises described in the deed. 

The petition alleges that Adela Douthett made the deed of 
trust to plaintiff, &c.; that said plaintiff sold the property at 
public vendue, for cash, and that defendant purchased at the 
price of $8,000; that plaintiff tendered defendant a deed, 
who refused to accept the deed and pay the price aforesaid ; 
that plaintiff thereupon advertised and re-sold the land, at 
the sum of $4,500—and prayed judgment for $3,500, the 
difference between the prices bid at the two sales. 

At the trial, plaintiff proved the notice of sale; the tender 
of the deed, and defendant’s refusal to receive the deed, on 
the ground of an alleged defect of title; the re-sale at $4,- 
500. There was no evidence to show the value of the land. 

Defendant offered no evidence, but asked the following in- 
struction—* Upon all the evidence in this case, the plaintiff 
is not entitled to recover’’—which the court refused, and de- 
fendant excepted. The court gave judgment for the $3,500, 
and interest. 

Defendant moved for a new trial, on account of the refusal 
to grant said instruction, and that the damages were exces- 
sive. He also moved in arrest of judgment, for the reason 
that the petition did not state facts sufficient to constitute a 
cause of action. 

Both motions being overruled, defendant appealed. 
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Krum & Harding, for appellants. 


I. The petition does not state facts sufficient to constitute 
a cause of action. 1. The wrong done is not to the plaintiff, 
but to the parties whose debts are secured by the deed of 
trust, in which the plaintiff has no interest. The plaintiff is 
not a mortgagee, nor does it appear that he was authorized to 
receive the proceeds of sale. For whose benefit is the suit 
prosecuted? From the petition this can not be determined. 
Plaintiff is not trustee of an express trust. 2. No breach of 
contract is shown. 8. The case is within the statute of 
frauds. The petition states that the auctioneer made a 
memorandum, in writing, at the time of sale, but does not 
state that he signed it. No proof was offered upon this 
‘point. The memorandum should contain a description of 
the property, the name of the seller, the name of the buyer, 
the price, and then be signed by the auctioneer. It must 
be so full and complete that parol proof will not be required 
to help it out. (7 Mo. 389; 2 Caines, 61, 66; 4 Maine, 9; 
Jackson v. Catlin, 2 Johns. 258.) 4. The deed was tender- 
ed seven days after sale, which was not within reasonable 
time. ‘The deed should have been tendered within reason- 
able time. (Cleaves v. Foss, 4 Maine, 8.) 5. The plaintiff, 
electing to re-sell, took the risks of the price. 6. The dam- 
ages were excessive; he was liable for nominal damages, if 
liable at all. (Sedg. on Dam. 190, 278.) 


J. D. Coalter, and A. Hamilton, for respondent. 


I. The vendor of lands, on the failure of the purchaser to 
take the same, is entitled to recover the damages sustained ; 
and the difference in price between the original and the 
re-sale, although not conclusive, affords a good criterion of 
damages, as in an action for not accepting goods. (Addison 
on Cont. 179; 2 Hill on Vend. 106 ; Sedg on Vend. (13 Ed.) 
200; Cleaves v. Foss, 4 Maine, 2; Adams v. Milligan, 7 Port. 
63; 5 id. 180; Lambkin v. Crawford, 8 Ala. 157; Mount v. 
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Brown, 33 Miss. 567; Laird v. Pim, 7 M. & W. 474; Mayne 
on Dam. 102; Sedg. on Dam. 196, 297; 2 Kent’s Pl. 504.) 

II. The want of a written contract, so as to bind the de. 
fendant under the statute of frauds, was a matter of defence 
to be set up by the defendant. (Gist v. Ewbank, 29 Mo. 
249; Wildbahn v. Robidoux, 11 Mo. 660; Hook v. Turner, 
22 Mo. 335; Wiley v. Robert, 27 Mo. 391; Cozine v. Gra- 
ham, 2 Paige, 181.) An auctioneer is the agent of both 
parties. (23 Mo. 427.) 

III. The plaintiff’s right to recover results from his posi- 
tion as trustee. Whether the damages recovered are needed 
to satisfy the debts secured is nothing to the defendant. (Grin- 
nell v. Schmidt, Sand. Sup. C. 707 ; Hill on Trustees, 386, 387 
& notes; Treat v. Stanton, 14 Conn. 451; King v. Hill, 20 
Ala. 133 ; Moore v. Bennett, 11 Ohio, 83834; Harvey v. Dutch- 
er, 15 Mo. 89; Miles v. Davis, 19 Mo. 408; Gibbons y. 
Gentry, 20 Mo. 468.) 


DRYDEN, Judge, delivered the opinion of the court. 


The errors complained of in this case are that the circuit 
court refused, first, to arrest the judgment; and second, to 
grant the defendant a new trial. The point raised by the 
motion in arrest of judgment is based upon the ground that 
“the petition does not state facts sufficient to constitute a 
cause of action.” It is urged in objection to the petition, 
that, as the plaintiff has no interest in the trust debt, the 
injury complained of was not an injury to him, but to the 
trust creditors, and therefore that he does not show in himself 
a cause of action. The objection assumes what is far from 
being true, that the beneficial interest in a contract deter- 
mines the question who is to sue for a breach of it. (The law 
regards the person to whom a promise is made, and with 
whom it is to be performed, as the one having the legal 
interest in the contract; and, in actions ex contractu at 
common law, it is a fundamental rule of pleading that “ the | 
action must be brought in the name of the party in whom | | 


\ 


the legal interest in such contract is vested,” without refer- \' 
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ence to who has the beneficial interest in the same. (1 
Chitty’s Pl. p. 2 & 8.) 

This rule, in its application to cases like the present, is 
not thought to be changed by our statute relating to parties 
to actions. (R. C. 1855, p. 1217, § 2, art. 2.) 

In the argument at bar, there was much discussion of the 
question whether the plaintiff, as to the damages sought to 
be recovered, is trustee for the trust creditors or for the 
trust debtors, or for either, or for both. If we are right in 
the view we have taken, it relieves us of the consideration of 
the question until the controversy shall arise between those 
who alone have an interest in its determination. It is 
enough that at law the defendant is answerable to the plain- 


tiff, and to him only, for the alleged breach of contract. He 


has no more reason to be concerned about what may become 
of the damages that may be recovered than he should have 
had about what should have been done with the price bid for 
the land had he paid it. Another objection made to the 
petition is, that it does not aver any breach of the defendant’s 
contract; this is answered by a reference to the petition 
itself, where, after setting forth the contract of the defendant 
to pay $8,000 for the land, it is averred that “the plaintiff 
demanded payment for the same, in accordance with his 
(defendant’s) said bid, which payment he refused to make, 
and also refused to accept the deed. This is sufficient aver- 
ment of the breach, especially after verdict and judgment. 
The third and last ground of objection to the petition is, 
that it does not appear that the contract for the sale of the 
land was in writing, and signed, as required by the statute of 
frauds. The petition distinctly avers such contract of the 
plaintiff to sell and of the defendant to buy the land as at 
common law would be binding, and then ineffectually at- 
tempts to show its conformity to the requirements of the 
statute. Ifa compliance with the statute in making the con- 
tract was necessary to be shown, we should be obliged to hold 
the petition defective, but this is not necessary. If a con- 
tract is set up and relied upon, which is good at common 
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law, but voidable only for nonconformity to the statute, this 
is ground of defence to be pleaded by him who would avoid 
the contract, and if not so pleaded the matter is waived. 
We do not wish to be understood as holding that the petition 
would not be open to objection if it appeared on the face of 
it affirmatively that there was not a compliance with the 
statute; but that, as in this, where a contract good at com- 
mon law is shown, but an omission merely to show the 
statutory requirements, the petition is good. This disposes 
of the motion in arrest of judgment. 

The propriety or impropriety of the action of the circuit 
court, in refusing the defendant a new trial, is determined 
by the consideration of the instruction asked by the defend- 
ant, but refused by the court, and of the question whether 
the damages were excessive. The instruction asked the 
court to say that, “upon all the evidence in this case, the 
plaintiff is not entitled to recover,” and was, in effect, a de- 
murrer to the evidence. None of the allegations of the 
petition are denied by the answer, and, therefore, stand 
admitted, except those relating to the length of the notice of 
sale, and the tender of the deed from plaintiff to defendant, 
The defendant, by way of excuse for not keeping his con- 
tract, charged, in his answer, that certain false representa- 
tions, in regard to the condition of the houses, and fencing 
on the land, were made by the auctioneer at the time of the 
sale, and also, that after the sale he discovered the plaintiff 
had no title. On the trial, the plaintiff proved the giving of 
the notice and tender of the deed, as charged in the petition, 
and also complete title in the lands. The defendant offered 
no evidence. In this state of the case, the instruction was 
asked. 

If the sustaining of every issue resting upon the plaintiff, 
by legal and competent evidence, entitled him to a recov ery, 
the instruction was properly overuled. 

Next, as to whether the damages were excessive. Thata 
vendor of land, on failure of a purchaser to pay, may re-sell 
and recover damages for the breach of the first contract, is 
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well settled; and, although the difference in price between 
the first and second sales is not conclusive, yet, according to 
the authorities, it affords a good criterion of the damages 
actually sustained. If this rule has a just application in any 
case it is in this; for the frame of the pleadings is such as to 
relieve the court of the embarrassment usually experienced 
in finding the facts from which the damages result, and 
places it beyond all cavil that, in this instance, the plaintiff’s 
damages are the difference between the price at the two 
sales. It is averred in the petition, and not denied in the 
answer, and therefore admitted, ‘ that, at the first sale, there 
were other and responsible persons present who desired to 
purchase the property, and would have paid for the same as 
much ($8,000) as was bid by the defendant, but for the mis- 
conduct of the defendant.”” And that, at the second sale, 
‘although all legal and proper means were used to effect a 
sale at the highest price, yet plaintiff could only obtain $4,- 
500 for the property.” 

The court could not have given less, but might have given 
greater damages. The motion for a new trial was properly 
overruled. 

The other judges concurring, the judgment is affirmed, 
with ten per cent. damages. 


James H. McKinney, Plaintiff in Error, v. James H. Serries 
et al., Defendants in Error. 


1. To constitute a conveyance, there must be sufficient words showing an in- 
tention to grant an estate. 


Appeal from St. Louis Circuit Court. 


This was an ejectment originally instituted in Lincoln 
county, September, 1846, but afterwards removed, by change 
of venue, to St. Louis circuit court. 

The appellant, who was the plaintiff below, claimed title 
under the following instrument of writing or deed, to wit: 
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‘Know all men by these presents, that I, John McKinney, 
of Bourbon county, Kentucky, do also hereby sign over to 
my well beloved son, James Harvey McKinney, all my right, 
title, claim, interest, and demand of, in, and to a certain tract 
of land, containing three hundred and fifty arpens (equal to 
about two hundred and ninety-eight acres) of land, lying in 
Montgomery county, state of Missouri, and on a creek called 
Ramsey’s creek, a branch of Mississippi, including Jonathan 
Bryan’s improvement, which said tract of land I bought of 
Moses Rinney, and the same is confirmed by government, 
and the papers forwarded to government for a patent right; 
and as soon as the patent right and other necessary papers 
are obtained for making a more complete title or deed for 
the same, 1 do hereby bind myself and my other heirs to 
make to my said son, James Harvey McKinney, and his heirs, 
a good, sufficient right and title to the said described tract 
of land, clear from me or any of the rest of my heirs; to be 
the whole, sole, right and property of my said son, James H. 
McKinney, and his heirs, forever; and for the true perform- 
ance of this my true desire and wish to be punctually per- 
formed, so soon as the same shall become legally in our 
power to be done, I bind myself and all the rest of my heirs 
to my said son, James H. McKinney, and his heirs, in the 
just and full sum of six hundred dollars. 

In testimony whereof, I have hereunto set my hand and 
seal, this 23d day of October, 1823. 

Joun McKinney. [SEAL.]” 


Attached to the above deed is this memorandum : 


‘“N. B.—Whereas, there is near about two thousand acres 
more not yet divided among my said heirs, I allow my said 
son, James H. McKinney, to have twenty-two acres more 
added to his two hundred and ninety-eight acres in his second 
divide, or as to make his out equal to three hundred and 
twenty acres, which will make the above division nearly 
equal in value, &c. And I do hereby ordain these above or 
foregoing divisions (to save costs and trouble) to be a codicil 
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or supplement to my last will and testament; as witness my 
hand and seal the 23d October, 1823. 
JouN McKinney. [SEAL. ]” 


The above deed, together with five others of the same date 
and purport, for different tracts of land to five other children 
of John McKinney, were written on two sheets of paper at- 
tached together, and called in this suit Exhibit A. 

On the second sheet appears this acknowledgment: 


“Kentucky, Bourbon county, October.—This day John 
McKinney appeared before us, two of the acting justices of 
the peace for said county, and acknowledged the foregoing 
deeds of gift to Polly McPheters, Patsey McPheters, and 
_ Clarissa H. Montgomery, Sally Dawson, and John C. W. Mc- 
Kinney, and James H. McKinney, to be his act and deed. 

Given under our hands this 23d October, 1823. 

Henry TIMBERLAKE, 
Boon ENGELS.” 


The case in the court below resulted, at the November 
term, 1852, in an agreement, to wit: 

“Tt is agreed that the late John McKinney legally signed, 
sealed and delivered the several instruments of writing con- 
tained in the paper A hereto annexed, at the respective dates 
thereof; and it is further agreed, that if the instrument con- 
tained in paper A, made to James H. McKinney, with the 
N. B. memorandum attached at the foot thereof, is a con- 
veyance at law in presenti of the land mentioned therein suffi- 
cient to maintain ejectment, the plaintiff will be entitled to 
recover; but if the said instrument to said James H. McKin- 
ney is not a conveyance at law in presenti sufficient to main- 
tain ejectment thereon, but only an agreement to convey, or 
something else, then the plaintiff is not entitled to recover.” 

This was the only matter submitted to the court below, 
which the court decided in the negative ; that is, the court de- 
cided that the instrument mentioned was not an absolute en- 
gagement of the land as against the grantor sufficient to 
maintain ejectment. 
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The plaintiff took a non-suit with leave to move to set the 
same aside, and the case is hereby writ of error. 


L. K. Kinsey, for plaintiff in error. 


I. The deed or instrument is an absolute conveyance, and 
intended so to be in a partition by the grantor between his 
children. 

II. The language in relation to perfecting the title, only 
amounts to a covenant for further assurance. 

III. The deed contains, in the language of Chancellor 
Kent, “ the name of the parties, the consideration for which 
the land was sold, the description of the subject granted, the 
quantity of interest conveyed,” and has been signed, sealed, 
and delivered. 


Bates, Judge, delivered the opinion of the court. 


It is difficult to determine what was intended by the maker 
of the instrument under which the plaintiff claimed title. In 
the memorandum attached to the instrument, and signed 
by John McKinney, it is called a codicil or supplement 
to his last will and testament, whilst in the certificate of 
acknowledgment the whole are called “ the foregoing deeds 
of gift.”” It may not be necessary to define what is the 
character of the instrument, for if it be not a deed of 
conveyance in presenti, the plaintiff can not recover upon 
it. In order to determine whether it be such a deed, the 
whole instrument must be taken together, and effect given, 
if possible, to every part of it. It does not contain the 
usual operative words of conveyance, and it contains an 
obligation to make (in the future) “a good, sufficient right 
and title to the said described tract of land, clear from me or 
any of the rest of my heirs, to the whole, sole right and prop- 
erty of my said son, James H. McKinney, and his heirs, for- 
ever.” It appears to be reasonable, upon consideration of 
the whole instrument, to suppose that John McKinney be- 
lieved that he had no power then to convey, and, therefore, 
he, in order to make a sort of partition of lands among his 
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children, bound himself under a penalty to convey to each 
one a particularly described tract of land, so soon as he should 
have power to do so. Taking this to be the view and inten- 
tion of John McKinney, we must see that he used words apt 
for that purpose. The only words which might by any con- 
struction be deemed operative words of present conveyance 
are the words “sign over.”” We can not, however, think that 
they import more than an assignment of John McKinney’s 
interest in the land, the title to which was then imperfect 
and inchoate, and, therefore, not operating as a present con- 
veyance of the land itself sufficient to maintain an action of 
ejectment in the name of James H. McKinney. 

In the manner in which this case comes up, no question 
arises whether an after-acquired title by John McKinney 
would enure to the benefit of James H. McKinney. 

The judgment below is affirmed. The other judges concur. 





LucIEN Eaton, Respondent, v. CLEMENS Dierxes, Appellant. 


1. Judgment affirmed, the transcript of the record not being filed within the 
time prescribed by statute. 


Appeal from St. Louis Court of Common Pleas. 
Eaton, pro se. 
Bates, Judge, delivered the opinion of the court. 


An appeal was allowed in this case on the 23d day of 
March, 1861. The first day of the next term of this court 
was the 21st day of October, 1861. The appellant filed in 
the office of the clerk of this court a transcript of the record 
on the 7th day of October, 1861. That was not fifteen days 
before the term to which the appeal was returnable. The 
appellee having produced in court a transcript of the record, 
and moved for an affirmance of the judgment below, it is 
granted. 

Judgment affirmed. Judges Bay and Dryden concur. 
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JoHN Parry, Respondent, v. THomas RaNDLE AND WILLIAM 
HOHENSCHILD, Appellants, 


1. Judgment affirmed, for failure by appellant to file transcript. 
Appeal from St. Louis Law Commissioner’s Court. 
Bates, Judge, delivered the opinion of the court. 


In this cause an appeal was allowed the defendants on the 
29th day of March, 1861. 

Now, at the March term, 1862, on the 29th day of April, 
the respondent produces in court a transcript of the record, 
none having been filed by the appellants, and moves for an 
affirmance of the judgment below. 

Judgment affirmed. Judges Bay and Dryden concur. 


———) 22 ———— 


JacoB BerscueE et al., Respondents, v. GLoBE Mutua. Insvr- 
ANCE Company, Appellant. 


1. A notice by an insurer, under the conditions of the policy authorizing him 
at his election to rebuild and repair in case of loss, that he elects to repair 
or rebuild, is a waiver by the insurer of any defence based upon misrepre- 
sentation of the assured at the time of the application, no fraud or mistake 
being shown. 

2. A condition in a policy that misrepresentation or concealment shall make 
the insurance void and of no effect, may be waived by the insurer. 


Appeal from St. Louis Court of Common Pleas. 


This was a suit upon a policy against fire, in the sum of 
five thousand dollars, issued by the defendant on the starch 
factory of the plaintiff, March 8, 1858. The answer alleged 
that, at the time of making application for insurance, the 
plaintiffs made misrepresentations as to the value of the prop- 
erty, and that they kept and would keep a watchman upon 
said premises, and that by means of said misrepresentations 
defendant was induced to issue the policy, which they would 
not have done; that the plaintiffs made oath that at the time 
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of the fire the property was worth forty-five thousand dollars, 
and that their loss was forty thousand five hundred dollars, 
which statements were false, and known by the plaintiffs so 
to be. 

At the trial plaintiffs offered in evidence the policy, and 
then offered a notice given by the defendant to the plaintiffs 
of their intention to rebuild, dated May 3, 1858. It was ad- 
mitted that the preliminary proofs had been duly filed in the 
office of defendant. Evidence was given as to the value of 
the property, and as to the representation that a watchman 
was and would be kept on the premises. 

The conditions of the policy and the instructions are stated 
in the opinion of the court. 


B. A. Hill, for appellant. 


I. The misrepresentation made by the plaintiffs in regard 
to a watchman, the falsehood of which was not discovered 
until after notice of election to rebuild, made the policy void 
ab initio. The contract of insurance has its foundation in 
the mutual good faith of the parties. If the assured violate 
that good faith in any circumstance entering into the creation 
of the contract, it is no doubt void. (Per Oakley, C. J., in 
Stebbings v. Globe Ins. Co., 2 Hall, N. Y., 632; Daggett v. 
Emerson, 3 Story, 753; Smith v. Babcock, 1 Wood. & M., 
246; McFerran v. Taylor, 8 Cranch, 270; Buford v. Cald- 
well, 3 Mo. 835; Angell, F. & L. Ins., § 152, & 149, 150, 
167.) A misrepresentation or concealment by an agent, 
though not known to the assured, will have the same effect. 
(Carpenter v. Am. Ins. Co., 1 Story, C. C. R. 59; 1T. R. 
12; 1 Phil. Ins., 3d Ed., 290.) A positive affirmative repre- 
sentation as to the future is in effect a stipulation, and a non- 
fulfilment thereof will defeat the policy. (1 Phil. on Ins. 
3802; 2 Duer, Mar. Ins. 657; Rice v. New Eng. Mar. Ins. 
Co. 4 Pick. 439; Clark v. Marine Ins. Co., 8 How. 235; 
Houghton v. Manuf. & M. Ins. Co.,8 Met. 114.) If the rep- 
resentation was material, the consequence is that the policy 
was void. (Angell on F. & L. Ins. 184, § 152.) This was 
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an affirmative and promissory positive representation, and 
not one of expectation. 

II. The election to rebuild was no waiver of the defence 
of misrepresentation. The proposal to rebuild was a pro- 
posed compromise between the cost of rebuilding and the ad- 
justment of the loss. The plaintiffs do not accept or regard 
it as binding, as they sue for the loss. Ifthe defendant had 
promised to pay by an adjustment, it would not have pre- 
vented them from setting up the defence of false representa- 
tion. (Angell on F. & L. Ins. 295; Ellis 95 ; Bilbie v. Lum- 
ley, 2 East. 469; 2 Phil. on Ins., § 1816, &c. The policy 
being void ab initio, the notice can not help the policy. 





J. O. Broadhead, for appellant, presented the same points. 


Glover and Shepley, for respondents. 


I. It is competent for the defendant to waive any matter 
of defence, which, if not waived, might bara recovery. The 
principle has been recognized from the earliest decisions on 
the subject of insurance. 

a. As to all matters happening after the loss, it is too well 
established to be questioned. (Heath v. Franklin Ins. Co., 
1 Cush. 264; O’Neil v. Buffalo F. Ins. Co., 3 Coms. 122; 
Kyle v. St. Louis Ins. Co., 11 Mo. 278; Phillips v. Protection 
Ins. Co., 14 Mo. 220; Noonan v. Hartford F. Ins. Co., 21 
Mo. 84.) In respect to mutual companies, when in some 
cases the charter made it necessary for the insured to do 
certain things to fix the liability of the company, the courts 
held that all the matters may be waived by acts or omissions 
of the insurer. (McMasters v. Western Mut. Ins. Co., 25 
Wend. 279; Bodle v. Chenango Mut. Ins. Co., 2 Comst. 53 ; 
Blinsted v. Dividend Mut. Ins. Co., 2 Kerwan, 81; Clark v. 
New Eng. Mut. Ins. Co., 6 Cush. 342 ; Underhill v. Agawam 
Mut. F. Ins. Co., 6 Cush. 440; Noyes v. Wash. Co. Mut. Ins. 
Co., 30 Verm. 659; Wood v. Rutland & Mut. Ins. Co., 31 
Verm. 552.) 

b. As to matters before any loss occurred, see 31 Verm. 
502; Peacock v. N. Y. Life Ins. Co., 1 Bosworth, N. Y., 
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338; Union Mut. F. Ins. Co. v. Keyser, 32 N. Hamp. 313; N. 
Y. Central Ins. Co. v. Protection Ins. Co., 2 Barb. 468 ; Hale 
y. Union Mut. Ins. Co., 32 N. H. 295; Ames v. N. Y. Union 
Ins. Co., 4 Kernan, 253; Gates v. Madison Co. Mut. Ins. 
Co., 2 Comst. 43; Frost v. Saratoga Mut. Ins. Co., 5 Denio, 
154; Vial v. Genessee Mut. Ins. Co., 19 Barb. 440. 

II. It was competent for the defendant to waive any mis- 
representation. Everything that an individual insurer could 
do, an incorporated insurer can do. They can waive what 
is for their benefit. The defendant could have paid the loss. 
A policy of insurance is like any other contract, and subject 
to the same rules. (25 Wend. 374.) 

III. The instructions given are within the principles laid 
down by the authorities. If the representation was merely 
promissory, that there would be a watchman kept, then 
whether one is kept or not the policy is not void. (Olmstead 
v. Mut. Ins. Co., 4 Hill, 329.) 

IV. By the notice given, the defendant is estopped, Ist, 
from denying that the policy is a valid and subsisting policy ; 
2d, from alleging that the representation was material to 
the risk. (5 Denio, 154; 4 Metc. 206; 19 Barb. 440.) 


Bates, Judge, delivered the opinion of the court. 


This was an action on a policy of insurance against loss by 
fire, issued by the defendant to the plaintiff on their starch 
factory in St. Louis, which was destroyed by fire. It was 
provided in the policy that it was made and accepted in ref- 
erence to the terms and conditions thereto annexed, which 
were to be used and resorted to, in order to explain the 
rights and obligations of the parties thereto in all cases not 
therein otherwise specially provided for. The second con- 
dition annexed to the policy was: ‘If any person, insuring 
any building or goods in this company, shall make any mis- 
representation or concealment, or if after the expiration of a 
policy of insurance, and before the renewal thereof, the risk 
shall be increased by any means whatever within the control 
of the assured, or if such building or premises shall be occu- 











































550 





ST. LOUIS: 





Bersche v. Globe Mutual Insurance Co. 











pied in any way so as to render the risk more hazardous 
than at the time of insuring, such insurance shall be void 
and of no effect.” It was also provided in the seventh con- 
dition annexed to the policy, that, ‘‘ In case of loss or damage 
under this policy, the insurers may, if they so elect, within 
twenty days after proof of loss, repair or rebuild the premises 
insured, and if they shall, in a reasonable time after notice 
of such election, restore to the insured the premises insured 
in as good condition as they were before the loss or damage, 
the insurer shall be discharged.” It was claimed by the de- 
fendant that at the time that plaintiffs applied to the defend. 
ant for insurance they represented that a watchman was then 
kept on the premises, and that they would continue to keep 
one. At the trial, it appeared that no watchman was kept, 
and there was conflicting testimony as to whether a repre- 
sentation had been made that a watchman would be kept. 
It also appeared that the defendant, after the fire, gave the 
plaintiffs notice that they would rebuild the premises. The 
court, on motion of plaintiff, gave these instructions : 

1. It is no defence to a recovery in the suit that the plaintiffs, 
or any of them, either at the time of obtaining the policy 
sued on represented the value of the buildings on said prem- 
ses greater than their real value, or after the loss represented 
the value of the property insured, or the extent and amount 
of the loss, greater than it really was, unless the same was 
done knowingly and wilfully by plaintiffs, and with a fraudu- 
lent design. 2. If the jury believe from the evidence that the 
defendant gave to plaintiffs the notice of their intention to 
rebuild the premises destroyed by fire, given in evidence by 
plaintiffs, and at the time of giving said notice the defendant 
knew that no watchman had been kept upon said premises 
from the time of the issuing of said policy to the time of the 
happening of the loss, then the jury may infer that the de- 
fendant waived their right to interpose that fact as a defence 
to the right of plaintiffs to recover under the policy, and the 
burden of proof is on the defendant to satisfy the jury that at 
the time of giving such notice the defendant was ignorant of 
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that fact. 8. Even if the jury shall believe from the evidence 
that at the time the insurance was applied for by the plain- 
tiffs, or their agent, of the defendant, the plaintiffs, or their 
agent, represented that a watchman was kept and would be 
kept upon said premises insured, and that no watchman was 
then or afterwards kept thereon, yet, unless the jury believe 
that the said representation was one of the causes why de- 
fendant took the risk, and without such watchman being 
then kept and continuing to be kept the said defendant would 
not have taken the risk or issued the policy, then the fact 
that no watchman was kept proves no defence to this action. 
4, Although the jury may believe that at the time of making 
the application for the policy sued upon by plaintiffs, or their 
agents, it was represented by them, or their agents, that a 
watchman was and would be kept in charge of the premises 
insured, and that that matter was regarded by the agents of 
defendant as material to the risk—that is, without such repre- 
sentations the risk would not have been taken, or a higher 
rate of premium would have been charged therefor ; and that 
the building was damaged or lost by fire, and at the time 
there was no watchman in charge of the premises; and that 
the defendant, by its authorized officers and agents, knew 
these facts, and with such knowledge the defendant alone, 
or in conjunction with other companies, agreed to make good 
the loss by rebuilding the premises, and notified plaintiffs 
thereof, and failed or refused to rebuild, and made no objec- 
tions to making good the loss on the ground that no watch- 
man was in charge of the premises at the time of the fire 
until after the institution of this suit: from these circum- 
stances the jury are authorized to infer that defendant waived 
that matter, and in such case it constitutes no defence to this 
suit. 

To the giving of which instructions the defendant by its 
counsel objected, and the objection being overruled, defend- 
ant at the time duly excepted, and the instructions were 
given. 
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The court also, on motion of defendant, gave this instrue- 
tion: 

“Tf the jury find from the evidence that the plaintiffs, in — 
person, or by their agent, Wm. Bersche, in that behalf, at the 
time of the application for insurance upon the premises in 
question, represented to the defendant, its officers or agents, 
that the plaintiffs then had and would continue to keep a 
watchman upon the said premises, and that the said policy 
issued in this case to plaintiffs by defendant was issued upon 
the said representation, and that said representation had a 
material influence upon the minds of the agents of defend- 
ant in inducing them as such agents to take the said risk, 
and that the said risk would not have been taken by the de- 
fendant, its officers or agents, if the said representation had 
not been made; then if the jury find that the plaintiffs did 
not keep a watchman upon the said premises at the time of 
and after the issuing of said policy, the jury will find for the 
defendant. 

The defendant asked these instructions, which the court 
refused to give: 

1. If the offer of defendants to rebuild was made within 
twenty days after notice and proofs of loss were delivered by 
plaintiffs, then the plaintiffs can not recover in this action. 
2. If the offer of defendant to rebuild was not made within 
twenty days after notice and proofs of loss were delivered to 
defendant by the plaintiffs, but if the plaintiffs assented to 
said offer to rebuild, then the plaintiffs can not recover. 3. If 
it does not appear from the evidence when the proofs of lpss 
were delivered, then the jury are to find whether the defend- 
ant’s offer to rebuild was accepted by the plaintiffs; and if 
the said offer to rebuild was not accepted, then the offer 
to rebuild is not a waiver of any defence in this action 
upon the question of representation; and if the said offer 
to rebuild was accepted by the plaintiffs, then the plain- 
tiffs can not recover in this action. 4. Ifthe jury believe from 
the evidence that either of the plaintiffs, or Wm. Bersche, as 
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their agent, at the time of applying for the policy sued on, or 
at any time during the negotiations which resulted in the 
issuing of said policy, represented to the officers of the de- 
fendant that plaintiffs then kept and would continue to keep 
a watchman upon the insured premises; and if they further 
believe that defendant would not have granted said policy 
and taken said risk if such representation had not been made ; 
and if they further believe that no watchman was kept upon 
said premises at the time said representation was made, nor 
at any time thereafter up to the time of the fire, and that 
the officers and agents of the defendant had no knowledge or 
information until after the fire that such watchman was not 
kept; then they are instructed that there was such misrepre- 
sentation on the part of the plaintiffs as to render said policy 
absolutely void, and no acts of the defendant, or its officers 
or agents, after the fire, given in evidence, could have the 
effect of giving said policy any force or validity, and the ver- 
dict should be for the defendant. 

At the hearing in this court, the defendant (appellant) form- 
ally withdrew any objection to the first instruction given for 
the plaintiffs, and no question was made upon the first three 
of the instructions refused the defendant, and they appear 
to have been very properly refused. 

The other instructions—that is, the last three given for the 
plaintiffs, the one given for the defendant, and the fourth 
refused the defendant—all refer to the representation alleged 
to have been made, and its materiality and the breach of it, 
and the alleged waiver of it by the election of the defendant 
to rebuild. Under the instructions given, if the jury had 
found that the alleged representation was made, and that it 
was so material that if it had not been made the risk would 
not have been taken, or a higher rate of premium would 
have been charged; and that no watchman was kept, (of 
which there is no question ;) and that, at the time of making 
the election to rebuild, the defendant had no knowledge of 
the fact that no watchman was kept, they must have found 
a verdict for the defendant. The jury, however, found a 
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verdict for the plaintiff, and that verdict must have been 
based upon the ground, Ist, that the representation was not 
made; or, 2nd, that it was not material; or, 3d, that the de- 
fendant, before making the election to rebuild, had knowledge 
that no watchman was kept. If based upon either of the 
two first mentioned grounds, no one would doubt the legal 
propriety of the verdict. The question then to be considered 
is whether, if the verdict was based upon the third ground, 
it was legal and proper. The plaintiffs insist that the de- 
fendant had a legal competency to waive their right (if any) 
to defend against the plaintiffs’ claim by setting up their fail- 
ure to comply with the representation, and that their election 
to rebuild and notice of it was such waiver. The defendant, 
on the other hand, contends that the policy was void ab initio, 
and could not be revived by an act which supposes a lia- 
bility, and that the election and notice given of it were not 
efficient to revive it. The second condition annexed to the 
policy, (under which these questions arise,) includes not 
only misrepresentations and concealments, which may be 
supposed to precede the issuing of the policy, but also other 
matters which may follow the issuing of the policy, extend- 
ing to all such occupation of the premises insured which may 
render the risk more hazardous, as matters which shall ren- 
der the insurance, not the policy, void and of no effect. 
Misrepresentation is therefore put by the contract upon 
the same footing with all other things which may happen to 
increase the risk, and the courts have frequently held that 
such defences may be waived. There is no reason why con- 
tracts of insurance, whether made by natural persons or arti- 
ficial corporations, should be construed differently from other 
contracts. After the destruction by fire of the plaintiffs’ fac- 
tory, surely the defendant might have paid the amount of 
the insurance if it had chosen so to do; much more could it 
waive a single ground of defence to the plaintiffs’ claim. The 
question recurs, did the election to rebuild and the notice of 
that election given the plaintiffs, operate as a waiver of the 
defence of misrepresentation? Bearing in mind that the 








MARCH TERM, 1862. 555 





Bersche v. St. Louis Mutual Fire and Marine Insurance Co. 





jury Cif the verdict is based upon a waiver at all) have found 
that the defendant had knowledge that no watchman was 
kept, it is clear that the defendant did not rely upon the mis- 
representation as a defence to the plaintiffs’ claim; and if it 
had announced to the plaintiffs that it would make good 
their loss by paying them the money, it would seem clear 
that all defences were thereby waived, no fraud or mistake 
being shown. The notice to the plaintiffs that the defendant 
would rebuild the premises is an announcement that it would 
make good their loss in another way than by the payment of 
money, the right to do which was reserved in the contract 
as a privilege to the defendant which the plaintiffs could not 
reject, and which needed no acceptance from them to render 
binding. 

The instructions left it to the jury to infer from the evi- 
dence stated that a waiver was made; and if it has so in- 
ferred, no objection is perceived to the inference. 

Judges Bay and Dryden concurring in this decision, the 
judgment is affirmed. 
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JacoB BrrscHe e¢ al., Respondents, v. St. Louis Muruan 
Fire AND Marine Insurance Company, Appellant. 


1. A provision in a policy of insurance upon buildings, that it should be void 
unless the encumbrances be expressed therein, is satisfied if the application 
(which formed part of the policy) state that the property was encumbered, 
without stating the amount. 

2. The notice given by the insurance company to the assured, after the fire, 
of its determination to rebuild the premises, was a waiver of the defence 
that the assured had not stated the amount of the encumbrances upon the 
property insured. 


Appeal from St. Louis Circuit Court. 


This was a suit upon a policy of insurance against loss by 
fire, upon a starch factory and its machinery, dated March 
11, 1858, in the sum of five thousand dollars. The policy 
provided that the charter and by-laws and conditions of in- 
surance annexed to the policy should form part thereof. 
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The conditions of insurance provided, “this policy is made 
and accepted with reference to the application for insurance 
which forms part hereof.” In the application for insurance 
signed by the plaintiff, it was declared that “the company 
would be bound by no statement made to the agent not con- 
tained in the application.” To the question, ‘“ What is the 
title, and whether encumbered by mortgage or otherwise, 
and to what amount?” the answer was, ‘ Real estate, en- 
cumbered to the amount of $ .’ The charter (sec. 2) 
provided, that all persons insuring should become thereby 
members of the company for the time being, and be con- 
cluded and bound by the provisions of said act; it also bound 
the property insured by a lien, to the amount of the premi- 
um note, to the company—sec. 12. The charter further 
provided, that the company might make insurance for any 
time not less than one month nor more than ten years: also, 
that any policy of insurance issued by said company, signed 
by the president, countersigned by the secretary, and sealed 
with the seal of the company, should be deemed valid and 
binding on said company in all cases wherein the assured 
had a title in fee simple, unencumbered, to the building or 
buildings insured, and to the land covered by the same; but 
if the assured had a lease estate therein, or if the premises 
were encumbered, the policy should be void unless the true 
title of the assured and the encumbrances were expressed 
thereon—sec. 21. 

On the 6th April, 1858, the property was destroyed by fire. 
At the date of the policy, the property was encumbered to 
an amount exceeding $25,000, by deeds of trust, judgments, 
and mechanics’ liens. 

At the trial, the defendant proved that the application was 
filled up by its agent, and signed by the plaintiffs in the pres- 
ence of the secretary, who saw it before it was signed, and 
upon it issued the policy ; and also proved the existence of 
the encumbrances. 

The plaintiffs proved a notice in writing by the secretary, 
dated May 3d, stating that defendant, in common with other 
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insurers, had elected to repair the damaged property—the 
defendant objecting to the proof as not within the issues. 

At the instance of plaintiffs, the court gave the following 
instructions : 

1. If the jury believe from the evidence that said defend- 
ant delivered to said plaintiffs the notice of the intention of 
defendant to rebuild, given in evidence by plaintiffs, then the 
jury may infer that said defendant waived its right to set up 
as a defence to this action, that plaintiffs had not, in the ap- 
plication given in evidence, stated the amount of the encum- 
brances. 

2. The application in evidence in this case is a part of the 
policy sued upon, and the within words in said application, 
to wit, ‘encumbered to the amount of $ »” is an expres- 
sion of the encumbrances upon the policy within the intent 
and meaning of the 21st section of the defendant’s charter. 

To these instructions defendant excepted, and asked for 
counter-instructions ; which were refused. 


W. N. Grover, with B. A. Hill, for appellant. 


I. The charter, by-laws, conditions of insurance, applica- 
tion, and policy, are all to be taken and construed as one en- 
tire instrument. 

The court erred in instructing the jury that the statement 
in the application, “real estate, encumbered to the amount 
of $ ”’ was an expression of the true title of the assured 
and of the encumbrances thereon. The word “true”? must 
refer as well to the encumbrances as to the title. 

That the true title and the encumbrances were not set out 
and expressed within the meaning of the policy, see Brown 
v. People’s M. Ins. Co. 11 Cush. ( Mass.) 280; Haywood v. 
Agawam Mut. Ins. Co. 10 Cush. 444; Wilbur v. Bowditch 
F. Ins. Co. 10 Cush. 446; Friesmuth v. Agawam Mut. 
F. Ins. Co. 10 Cush. 558; Loehner v. Home Mut. Ins. Co. 
17 Mo. 247; Davenport v. New England M. Ins. Co. 6 Cush. 
840; Clark v. New England M. Ins. Co. 6 Cush. 342; Smith 
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v. Bowditch F. Ins. Co. 6 Cush. 448; Bowditch F. Ins. Co. 
v. Winslow, 3 Gray, (Mass.) 415; Jenkins v. Quincy M. F. 
Ins. Co. 7 Gray, 370; Lowell v. Middlebury Ins. Co. 8 Cush. 
127; Pinkham v. Morang, 40 Maine, 587; Brown v. Wil- 
liams, 28 Maine, 252; Addison v. Louisville Ins. Co. 7 B. 
Mon. 470. 

II. The offer to rebuild, even if made with a full know- 
ledge of all the facts, did not conclude the defendant, nor 
operate as an estoppel or waiver. See authorities cited in 
brief presented in Bersche v. Globe M. Ins. Co., at this term 
(ante, p. 546). 

There is, however, a broad distinction between the two 
cases. Can the company waive a condition imposed by its 
act of incorporation? The policy was void, not voidable. 
(5 Har. & J. 193; 17 Mass. 258; 5 Mass. 395; 4.N. H. 
285.) 


Glover and Shepley, for respondents. 


I. The provisions of the charter have the same force as if 
incorporated into the policy, and no greater effect; and the 
provision of which defendants claim protection could be 
waived, although it is in the words of the charter instead of 
the mere words of the policy. (Clark v. N. Eng. M. Ins. Co. 
6 Cush. 842; Wood v. Rutland M. Ins. Co. 31 Verm. 552; 
Union F. Ins. Co. v. Kayser, 82 N. H. 813; Frost v. Sarato- 
ga M. Ins. Co. 5 Denio, 154. 

II. If a forfeiture had been incurred, the act of the com- 
pany in giving notice of its intention to rebuild was a waiver 
of such forfeiture. See authorities in case of Bersche v. Globe 
M. Ins. Co., ante, 546. 

III. The answer in the application was an expression of 
the encumbrances; it was not a matter which affected the 
hazard. There was no concealment; the fact that the prop- 
erty was encumbered was stated. The company were satis- 
fied with the answer when they issued the policy, and there- 
by waived all further inquiries. This they had a right to do. 
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(Liberty Hall Ass’n v. Housatonic M. F. Ins. Co. 7 Gray, 
Mass. 261; Gates v. Madison M. Ins. Co. 2 Comst. 43; Ames 
y. N. York Union Ins. Co. 4 Kirwan, 253. ) 

IV. The defendant must not be allowed to perpetrate a 
fraud upon the plaintiffs. They have received the premium 
and issued the policy, with notice that the property was en- 
cumbered, thereby declaring that they possessed all the in- 
formation they required upon that subject. 


Bates, Judge, delivered the opinion of the court. 


Plaintiffs below (respondents) sued the defendant (appel- 
lant) on a policy of insurance against loss by fire on their 
starch manufactory, in St. Louis, which was burned. 

‘It was provided in the policy that the respondents’ appli- 
cation for insurance and also the charter of the company 
formed parts of the policy. In the charter (sec. 21) it was 
provided that if the assured have a lease estate, or if the 
premises be encumbered, the policy shall be void unless the 
true title of the assured and the encumbrance be expressed 
therein. 

The application for insurance is a printed form, with 
blanks to be filled by the applicant. It contained certain 
printed questions, to which the answers of the applicants were 
made in writing. Among them was this: “ What is the ti- 
tle? and whether encumbered by mortgage or otherwise, 
and to what amount?’ The answer given was “ Real estate, 
encumbered to the amount of $ Pid 

At the trial, the defendant proved that the property was 
encumbered with deeds of trust, judgments, and mechanics’ 
liens, to a large amount; and the plaintiffs proved that after 
the fire the defendant gave to the plaintiffs notice of its in- 
tention to rebuild the premises destroyed by fire, as by the 
policy it had the privilege of doing. 

The court instructed the jury, in effect, that the notice 
given by the defendant of its intention to rebuild was a 
waiver of its right to set up as a defence to the action, that 
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the plaintiffs had not, in their application for insurance, stated 
the amount of the encumbrances; and, secondly, that the 
statement in the application (which formed a part of the pol- 
icy ) was an expression of the encumbrances upon the prop- 
erty within the intent and meaning of the twenty-first section 
of the charter. 

The defendant now complains that both of these instruc- 
tions were erroneous. Reversing the order in which they 
are copied in the record, the second instruction will be con- 
sidered first. 

The language of the charter does not require that the 
amount of the encumbrances should be stated. It is that 
the policy shall be void unless the encumbrances be ex- 
pressed thereon. It was expressed thereon that the property 
was encumbered ; so that, if the amount of the encumbran- 
ces had been deemed material to the risk, the defendant had 
information of their existence, and could have ascertained 
their amount, and it may be did so. (1 Phil. on Ins. 567; 7 
Gray, Mass. 261.) All the useful purposes of an expression 
on the policy of the encumbrances seem to be fulfilled by the 
expression made. Indeed, if the defendant be particularly 
anxious now to know the amount of the encumbrances, which 
knowledge it did not desire when the policy was made, it 
may be answered that the defendant did know their amount, 
as they were all by judgments, mechanics’ liens, and record- 
ed deeds, of which all persons are presumed to have notice. 
At any rate, the parties themselves have given the same 
construction to that expression ; for it would be unjust to 
presume that the defendant would be guilty of so great a 
villainy as to issue a policy which it knew at the time was 
void and valueless. This construction, being adopted by the 
parties, and reasonable in itself, should prevail, and the in- 
struction given by the court in accordance with it was cor- 
rect; and as that instruction necessarily disposes of the de- 
fence, it is unnecessary to say anything about the other. 

Judgment affirmed. Judges Bay and Dryden concur. 
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Sr. Louris Burtpine and Savines Association, Respondent, 
v. JOSEPH La Barer, Jr., et al., Appellants. 


1. Judgment affirmed for want of assignment of errors. 
Appeal from St. Louis Circuit Court. 


Bates, Judge, delivered the opinion of the court. ° 


Causes from the circuit from which this cause comes 
have been set for hearing at several different terms, and yet 
no assignment of errors has been filed. The respondent 
now moves for an affirmance of the judgment for want of the 
assignment of errors. 

Judgment affirmed. Judges Bay and Dryden concur. 


——+#@e,——— 


THE STATE, TO USE OF Executor OF JOHN C. BREDELL, Re- 
spondent, v. SmirH BALpwIn eé al., Appellants. 


1. A settlement made by a surviving partner, under the provisions of the first 
article of the administration act of 1845, (R. C. 1845, p. 70,) is evidence in 
favor of the representative of the deceased partner against the survivor as 
an admission. (State, to use of Bredell v. Baldwin, 27 Mo. 103, affirmed. ) 

2. The record of a suit brought by the surviving partner against the repre- 
sentative of a deceased partner for a settlement of the accounts of a partner- 
ship, and the judgment of the court therein, is conclusive between the par- 
ties upon the matter decided. 

. It was not error to refuse to declare that such judgment and record was no 
evidence as against the securities of the surviving partner who had given 
bond under the statute (R. C. 1845, p. 70) for the faithful application of the 
assets of the firm. 


co 


Appeal from St. Louis Court of Common Pleas. 


Smith Baldwin and John C. Bredell were partners in busi- 
ness. John C. Bredell died January dth, 1853, leaving a 
will which was duly proved, and of which Edward Bredell, 
the relator, was executor, who took letters testamentary on 
the 15th of January. Smith Baldwin, the surviving partner, 
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on the 6th of April, 1853, gave bond as surviving partner, 
under the law of 1845, (see p. 70, R. C. 1845,) and under- 
took the management of the partnership property. The bond 
is to the State, in the penalty of thirty thousand dollars, and 
has the following condition, viz: 

“The condition of the above bond is, that if Smith Bald- 
win, surviving partner of the late firm of Bredell & Baldwin, 
which was composed of John C. Bredell and Smith Baldwin, 
shall use due diligence and fidelity in closing the affairs of 
the late co-partnership, apply the property thereof towards 
the payment of the partnership debts, render an account, 
upon oath, to the probate court for the county of St. Louis, 
whenever by it thereunto required, of all the partnership 
affairs, including the property owned by the late firm and 
the debts due thereto, as well as what may have been paid 
by the survivor towards the partnership debts, and what may 
still be due and owing therefor, and pay over, within two 
years, unless longer time be allowed by the said probate 
court, to Edward Bredell, executor of said John C. Bredell, 
deceased, the excess, if any there be beyond satisfying the 
partnership debts, then the above bond to be void, otherwise 
to remain in full force.”” Signed and sealed by Baldwin and 
the other defendants, his securities. 

This suit was brought against Baldwin and his securities 
on the bond to recover damages for the failure of Baldwin 
to pay out of the partnership assets that came to his hands a 
debt alleged to be due from the firm to John C. Bredell, 
amounting to five thousand five hundred and twenty-four 
dollars and fifty cents. The breach assigned was the non- 
payment of this debt out of the partnership effects. 

The answer of the defendants denies the alleged indebted- 
ness of the firm of Bredell & Baldwin to John C. Bredell; 
also, denied any knowledge or information sufficient to en- 
able the defendants to form a belief as to whether assets of 
the concern came to the hands of the survivor, as charged in 
the petition. In this state of the record the parties went to 
trial before a jury. To prove assets received, the plaintiff 
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read in evidence the final settlement of Smith Baldwin, as 
such survivor, made with the St. Louis probate court, and 
the order approving said settlement, from which it appeared 
that there then remained in the hands of said Baldwin of the 
assets of the firm the sum of three thousand five hundred and 
sixty-six dollars and sixteen cents, which the said probate 
court then and there (without notice to the executor of 
Bredell) ordered to be distributed as follows: One half 
thereof to Edward Bredell, executor of said John C. Bredell, 
and the remaining half to him, the said Smith Baldwin. To 
prove the alleged indebtedness of the firm to John C. Bredell, 
the plaintiff offered in evidence the record of a suit in the St. 
Louis court of common pleas, brought and prosecuted by said 
Smith Baldwin, as surviving partner of the firm of Bredell & 
Baldwin against said Edward Bredell, the relator, as defend- 
ant, in which, among other relief asked, the plaintiff prayed 
“that the court will ascertain and adjudge the true state of 
the account between the partners of said firm,” and in which 
also Edward Bredell answered, and in which the whole mat- 
ter in controversy between the parties was referred to a 
referee, who, among other things, reported that said firm was 
indebted to said John C. Bredell at the time of his death for 
money by him advanced to the concern in the sum of five 
thousand two hundred and twenty-four dollars and fifty cents. 
The report was confirmed, and a judgment rendered accord- 
ingly. To the introduction of this record the defendants 
objected, but their objection was overruled, and the record 
was read and they excepted. 

The defendants then asked the two following instructions, 
both of which were refused, and the defendants took their 
exceptions, to wit: 

1. The record of the final settlement of Smith Baldwin, as 
the surviving partner of Bredell & Baldwin, read in evidence 
by the plaintiff, is conclusive that the amount therein ordered 
to be paid by Smith Baldwin to the executor of John C. Bre- 
dell, is the just and true amount due to said Bredell’s estate, 
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and which the defendants, under the bond sued upon, were 
alone liable thereupon, and so the jury ought to find. 

2. The record and the report of the referee in the case of 
Smith Baldwin (as surviving partner of Bredell & Baldwin) 
v. Edward Bredell, read in evidence by the plaintiff, is no 
evidence before the jury of any indebtedness of Bredell & 
Baldwin to John C. Bredell, or Edward Bredell, as executor 
of John C. Bredell, deceased, so as to bind the defendants in 
this suit, and so the jury ought to find. 

The jury rendered a verdict for plaintiff for four thousand 
one hundred and one dollars. Defendants moved for a new 
trial, on the usual grounds, which was overruled, and they 
excepted and appealed to this court. 


Hart and Mc Gibbon, for appellants. 


I. The settlement and order of payment of the probate 
court are conclusive, as res adjudicata. It is a judgment to 
be reviewed by a direct proceeding for that purpose, or to 
be set aside for fraud. 

II. The securities are not to be affected by the proceedings 
in the suit of Baldwin v. Bredell’s executor for an account ; 
as to them it was res inter alios acta. A judgment is not 
evidence to prove a debt against a surety, though it is evi- 
dence to prove the rem ipsam. (Sturges v. Beach, 1 Coms. 
507; McKellar v. Boswell, 4 Hawks. 34; Mecklenburg Co. 
v. Clark, 4 Hawks. 43; Copp v. McDougall, 9 Mass. 1; 
Respublia v. Davis, 3 Yates, 128; Beurnell v. West, 2 N. 
H., 190; Fitzhugh v. Crogan, 2 J. J. Marsh, 429, 440; 
Boker v. Bell, 3 Bibb, 174; Devon v. Johnson, 3 Bibb, 409; 
Cox v. Strade, 4 Bibb, 4; Galter v. Brooks, 1 Marsh, 409 ; 
Barr v. Graty, 4 Wheat. 213, 7 Mon. 206; Aberdeen v. Black- 
burn, 6 Hill, 324; Kip v. Brighton, 7 J. R. 168; 17 J. R, 
142; 9 Cow. 154; Payrus v. Cowles, 1 Munf. 873; 3 J. R. 
8; 14J.R. 79; 4 Mass. 444;158. & R.175; 1 Wash. 186; 
3 Conn. 516.) 
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C. D. Drake, for respondent. 


I. The point made by defendants’ first instruction was de- 
cided at the former hearing of this case in 27 Mo. 103. 

II. The second instruction was properly refused. 1. The 
record was evidence as against Baldwin himself, and con- 
clusive upon him. (Maguire v. McCaffray, 24 Mo. 552.) 2. 
It was competent evidence as against the securities. Their 
liability rested upon the failure of Baldwin, from the assets 
in his hands, to pay the debt of the firm to the representative 
of the deceased partner. Any legal evidence to establish 
that debt was competent. (Drummond v. Prestman, 12 
Wheat. 515 ; Eddy v. Baldwin, 23 Mo. 588; State v. Holt, 
27 Mo. 340.) 


DrypEN, Judge, delivered the opinion of the court. 


The error complained of is the refusal of the common pleas 
to instruct the jury as asked by appellants. This case was 
here at the March term, 1858, (see 27 Mo. 103,) when it 
was decided, properly, as we think, that the final settlement 
of Baldwin, and the order of distribution made by the probate 
court, did not conclude the plaintiff, as the common pleas 
was by the first instructions asked to declare. The settle- 
ment was competent evidence against Baldwin, as an admis- 
sion by him of assets in his hands. (1 Green Ev., p. 657, § 
527 A.) For this purpose alone it was introduced, and for 
this it was sufficient and preper. As to the order of distri- 
bution, coupled with the order receiving and approving the 
final settlement, it can not legally have the force against the 
plaintiff which we are asked to give it, because it was made 
ex parte, in the absence of the plaintiff and without any sort 
of notice. He is, therefore, in nowise bound by it. 

We are likewise of the opinion the common pleas com- 
mitted no error in refusing the second instruction. This in- 
struction asks the court to say the record, in the case of 
Baldwin, survivor, v. Bredell, is no evidence of the indebted- 
ness of Bredell & Baldwin. Upon what principle Baldwin can 
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claim this record is ne evidence against him of the indebted- 
ness of the firm, we are at a loss to see. When we look into 
the record, we find it a suit in a court of competent jurisdic- 
tion between the same parties as here, (so far as he is con- 
cerned,) in which the same matter precisely is in issue as 
here, viz., the indebtment of the firm to John C. Bredell, 
and in which the matter in issue is finally passed upon and 
determined by the referee and the court. Upon well settled 
principles, the record was not only evidence against Baldwin 
of the indebiedness of the firm to the deceased partner, but 
was conclusive upon the point. (1 Starkie’s Ev. 318.) 

We do not feel that we are called upon to determine what 
force this record has as evidence against the other defendants, 
the securities of Baldwin; yet we apprehend that, upon an 
examination of the authorities, it will be found the instruc- 
tion demanded too much in asking the court to say the record 
was no evidence, even as against the securities. However 
this may be, the instruction was properly overruled. 

The other judges concurring, let the judgment be affirmed. 


—_+o@e,——- 


THe Strate, To use oF WittiAm W. Haypen, Respondent, 
v. Irwin Z. Smita et al., Appellants. 


1. Where the vendor of goods remains in possession, the burden of proof is 
upon the vendee to rebut the presumption of fraud, and to show that the 
sale was made in good faith and for a valuable consideration; and in the 
absence of such proof, the possession is conclusive evidence of fraud. 

2. The supreme court will not reverse a judgment for the refusal of an in- 
struction which may have been unexceptionable in other respects, if in the 
instructions given the law is correctly stated to the jury. 

3. Where suit is brought for the wrongful taking or detention of goods, the 
value of the goods at the time of caption, with the interest thereon up to 
the time of trial, is the measure of damages; and it was erroneous to in- 
struct the jury, that the value of the goods in the retail market, with interest, 
was the measure of damages. 


Appeal from St. Louis Circuit Court. 
Knox, Smith § Sedgwick, for appellants. 
The third instruction for plaintiff was erroneous in declar- 
ing the measure of damages to be the value in the retail 
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market. (Sedg. on Dam. 530; Gardner v. Field, 1 Gray, 
Mass. 151; Porter v. Curry, 7 La. 233.) 


Decker & Voorhis, for respondent. 


It is not error to refuse instructions that are only a repe- 
tition of others that are given. (8 Mo. 339; 13 Mo. 82, 
465; 17 Mo. 310; 18 Mo. 93.) 

The law as to the statute of frauds was correctly declared 
in the instructions given by the court. 


Bay, Judge, delivered the opinion of the court. 


On the 14th of May, 1858, J. W. Norcross & Co. obtained 
judgment before a justice of the peace of St. Louis county 
against Henry Hudson, and on the same day caused execu- 
tion to be issued thereon, which on the 20th of the same 
month was levied by direction of the plaintiffs in execution 
on certain goods in store No. 100 on Market street, in the 
city of St. Louis. The goods were claimed by Hayden, who 
notified the constable thereof; whereupon the defendants— 
Smith as principal, and Sedgwick and Shepley as securities— 
executed an indemnification bond agreeably to the provisions 
of “An act concerning the duties of sheriff and marshal in 
the county of St. Louis,” approved March 3d, 1855. 

The suit was brought upon this bond, plaintiff claiming 
the property by virtue of an alleged sale from Hudson, as 
evidenced by a bill of sale executed by Hudson to Hayden 
bearing date March 3d, 1858, and embracing the property in 
question. The defendants in their answer deny that Hayden 
was the owner of the property at the time of the levy, and 
charge that said property belonged in fact to Hudson, the 
defendant in said execution ; that said bill of sale was made 
with an intent to hinder, delay and defraud the creditors of 
Hudson, which fraudulent intent was known to plaintiff and 
participated in by him; that no consideration was given 
therefor, and that after the execution of the bill of sale Hud- 
son continued in possession of the goods and store, doing 
business as formerly. Upon the trial of the cause, a large 
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amount of testimony was given, all pointing, however, to the 
question of fraud involved in the case, among which was a 
deed of trust read in evidence by the defendants, which deed 
bears date November 12, 1857, and was executed by Hudson 
to Hayden, trustee, to secure the payment of a promissory 
note for $1,000, executed by Hudson and made payable to 
the order of Hayden. The deed conveys the goods in said 
store, and we have been particular in thus noticing it because 
it is made the basis of one or two instructions asked by de- 
fendants and refused by the court. We do not deem it im- 
portant to advert to all the instructions given and refused, 
but simply to such as bear directly upon the issue. Several 
instructions asked by defendant were properly refused, be- 
cause they were substantially given in others. The practice 
of giving numerous instructions, all enunciating the same 
principle, but in a different form, only tends to confuse the 
jury ; and this court will not reverse a judgment because of 
the refusal to give an instruction which has been substan- 
tially given in another form, although the instruction may 
be otherwise unexceptionable. 

The tenth section of our statute relating to fraudulent 
conveyances is as follows: “Every sale made by a vendor of 
goods and chattels, in his possession or under his control, 
unless the same be accompanied by a delivery in a reasona- 
ble time (regard being had to the situation of the property), 
and be followed by an actual and continued change of the 
possession of the things sold, shall be presumed to be fraud- 
ulent and void as against the creditors of the vendor or sub- 
sequent purchaser in good faith, and shall be conclusive evi- 
dence of fraud unless it shall be made to appear to the jury, 
on the part of the person claiming under such sale, that the 
same was made in good faith, and without any intent to 
defraud creditors or subsequent purchasers.” It will be 
observed from the reading of this section, that continued pos- 
session in the vendor does not of itself render the sale void, 
but only becomes conclusive evidence of fraud in the absence 
of testimony to satisfy the jury that the same was made in 
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good faith, and without any intent to defraud creditors or 
subsequent purchasers: in other words, if the party attack- 
ing the validity of the sale shows possession in the vendor, 
the statute presumes that the transaction is fraudulent, and 
the burden of proving the contrary is placed upon the 
vendor or party seeking to maintain the sale; and if he fails 
to satisfy the jury that it was a fair and bona fide transaction, 
and made in good faith and without an intent to defraud, 
then the statute makes the possession in the vendor conclu- 
sive evidence of fraud. 

Upon the part of the plaintiff, the court gave the following 
instructions : 

“The jury are instructed that to render a bill of sale void 
‘as to creditors, the sale must have been made by virtue of 
confederation and combination between the seller and buyer 
to hinder and delay or defraud the creditors of the seller ; 
and if the jury believe from the evidence that no such com- 
bination or confederation existed between said Hudson and 
Hayden, but that Hayden purchased the said property for an 
adequate valuable consideration with the view only of secur- 
ing his own claim against said Hudson, then said bill of sale 
is good against any creditors of said Hudson, and plaintiff is 
entitled to recover in this suit. 

“The jury are instructed that to render a bill of sale void as 
to creditors, the sale must have been made by virtue of com- 
bination and confederation between the seller and buyer to 
hinder, defraud or delay the creditors of the seller, and with 
knowledge on the part of the buyer of such intent on the part 
of the seller; and if the jury believe from the evidence that 
no such combination and confederation existed between said 
Hudson and Hayden, but that Hayden purchased the said 
property for an adequate valuable consideration with the 
view only of securing his own claim against said Hudson, 
and without any knowledge on the part of Hayden of any 
fraudulent intent that may have been conceived by said 
Hudson, then said bill of sale is good against any creditors of 
said Hudson, and plaintiff is entitled to recover in this suit.” 
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It is contended by the appellants that the above instruc- 
tions are erroneous because they failed to inform the jury of 
the legal effect of continuous possession in Hudson after the 
sale, but in looking over the instructions given by the court 
at the instance of the defendants we find the following: 

‘“‘ Continued possession of personal property after a sale by 
the vendor is presumptive evidence of fraud, and it is con- 
clusive evidence unless the vendee shows that the sale was 
made in good faith.” 

“If the jury believe from the evidence that the said bill 
of sale read in evidence from Hudson to Hayden was made 
with intent to hinder, delay or defraud his creditors, and 
that Hayden at the time he accepted said bill of sale knew 
of Hudson’s intent, then they will find a verdict for the de- 
fendants, notwithstanding they should further find that Hud- 
son was indebted to Hayden to the full amount of the stock 
of goods.” 

These instructions, together with those given at the in- 
stance of the plaintiff, we think, presented the law of the 
case fairly to the jury, and gave the defendants the full bene- 
fit of the presumption of fraud arising from continued pos- 
session of the property in Hudson, the vendor. 

The defendants asked the court to give the following in- 
struction : 

“If the jury believe from the evidence that either the 
deed of trust, dated November, 1857, from Henry Hudson to 
W. W. Hayden, trustee, and used in evidence on the trial in 
this cause; or the bill of sale, dated March 3d, 1858, from 
Hudson to Hayden, was made by said Hudson with the in- 
tent to hinder or delay his creditors, and that said Hayden 
had knowledge of such intent, then the jury will find for the 
defendants.” 

The court very properly refused to give this instruction, 
for it assumed as a legal proposition, that if the deed of trust 
was fraudulent the bill of sale was necessarily so. The plain- 
tiff claims under this bill of sale, executed four months after 
the deed of trust; and we do not see what connection the 
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deed has with the bill of sale, except as a link in the chain 
of testimony tending to show the character of the sale. Even 
if the deed of trust was tinctured with fraud, or was fraudu- 
lent on its face as aconveyance for the benefit of the grantor, 
it does not necessarily follow that the bill of sale was also 
fraudulent. 

We see, therefore, no error in the refusal of the court to 
give said instruction; but the judgment must be reversed 
and cause remanded for error in instructing the jury, that if 
they find for the plaintiff, the measure of damages was the 
value of the goods levied upon at the time of the levy in the 
retail market thereof, with six per cent. interest for the 
amount of the suit. The only inference which the jury must 
have drawn from this instruction was, that, if they found for 
the plaintiff, the measure of damages was the retail price at 
which such goods usually sold in the St. Louis market. 
Such is not the measure of damages in a case of this kind, 
and we have been unable to find any case that approximates 
it, and presume the counsel for respondent labored under the 
same difficulty, as le has cited none in his brief. 

Sedewick, in his work on the Measure of Damages, p. 529 
and following, says: “The object in this class of cases is to 
limit relief to compensation ; and when trespass is brought 
for personal property, and no circumstances of aggravation 
are shown, the action is to be regarded as one of trover, and 
the value of the property with interest furnishes the measure 
of damages.” 

In Pacific Insurance Co. v. Conrad, 1 Bald. 138, Justice 
Baldwin, in his charge to the jury, said: ‘“* The value of the 
property taken, with interest from the time of the taking 
down to the trial, is generally considered as the extent of the 
damages sustained; and this is deemed legal compensation 
which refers solely to the injury done to the property taken, 
and not to any collateral or consequential damages resulting 
to the owner by the trespass; these are taken into considera- 
tion only in a case more or less aggravated. But where the 
party taking the property of another by legal process acts 
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in the fair pursuit of his supposed legal right, the only repa- 
ration he is bound to make to the party who turns out to be 
ultimately injured, is to place him as to the property in the 
same situation in which he was before the trespass was com- 
mitted.” (See 1 Pet. 386; 4 Pet. 291.) 

In Brannin v. Johnson, 1 Maine, 861, and Gray v. Ste- 
vens, 28 Verm. 2, the true measure of damages was held to 
be the value of the property at the time of the taking. In 
Walker v. Borland, 21 Mo. 289, which was a scizure and 
sale, under an execution against one James Walker, of a 
horse and some cattle belonging to the plaintiff, the court 
below refused to give an instruction asked for by defendant, 
to the effect that the measure of damages was the value of 
the property at the time of the seizure by the sheriff, with 
interest to the trial, and this court reversed the judgment by 
reason of such refusal. Judge Leonard, in delivering the 
opinion of the court, said, “the jury must be confined to the 
value of the property when the trespass was committed, upon 
which they might allow interest.” We might quote numer- 
ous other cases tending to the same result, but the question 
is too well settled to require authority. 

The value of the property is a question of fact for the jury 
to determine. In insurance cases, a very common rule is to 
take the invoice price of the goods and add ten per cent. to 
cover contingencies, which is supposed to be sufficient to re- 
place the goods. The jury must be left to exercise their own 
judgment with regard to the value; but the instruction in 
this case deprived them of any discretion in the matter, and 
required them to adopt the retail price. This is not only 
erroneous but manifestly unjust; for the merchant, in fixing 
the retail price, takes into consideration not only the first cost 
of the goods, but store rent, clerk hire, insurance, and proba- 
ble amount of bad debts, and adds to all this a percentage for 
profit. Such arule is unknown to the law, and, we think, 
without a precedent. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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THE STATE, TO THE USE OF WILLIAM W. Haypen, Respond- 
ent, v. Irwin Z. Situ, et al., Appellants. 


Appeal from St. Louis Circuit Court. 


Knox, Smith § Kellogg, for appellants. 
Decker & Voorhis, for respondent. 


Bay, Judge, delivered the opinion of the court. 


Without passing upon the instruction given and refused, 
the judgment must be reversed for the reason given in the 
case between the same parties just decided by this court— 
error in the instruction given to the jury respecting the 
measure of damages. 

Judgment reversed and cause remanded; the other judges 
concurring. 


——_130 2 > 


‘Tue STATE, TO USE OF WILLIAM W. Haypen, Respondent, 
v. Jacop W. Norcross, Irwin Z. Smita, anD WILLIAM 
D. Sepewick, Appellants. 


Appeal from St. Louis Circuit Court. 
Knox, Smith & Sedgwick, for appellants. 


Decker § Voorhis, for respondent. 


Bay, Judge, delivered the opinion of the court. 


Without passing upon any other question produced by the 
record in this cause, the judgment must be reversed for the 
reason assigned in case of The State, to the use of Hayden v. 
Smith et al., decided at the present term—misdirection of 
the jury in regard to the measure of damages. 

Judgment reversed and cause remanded; the other judges 
concurring. . 
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Jutta ANN Coover, Respondent, v. Moore & WALKER, Ap- 
pellants. 


1. Under the “ Act for the better security of life, property and character,” (R. 
C. 1855, p. 647,) where the person killed left minor children, if the husband 
or wife of the deceased fail to sue within six months after the death, the 
right of action of the wife or husband is barred. If there be no minor chil- 
dren, the suit may be brought by the husband or wife within one year. 

2. It appears that the sum to be forfeited is not intended as a penalty, but as 
compensatory damages liquidated by the statute. 


Appeal from St. Louis Circuit Court. 


This was an action brought upon the statute of damages. 
(R. C. 647, § 2.) The suit was commenced April 27, 1858, 
by petition in the circuit court of St. Louis county, the plain- 
tiff alleging that her husband was killed by the negligence 
of the driver of defendant’s stage, and that he died June 5, 
1857. The suit was returnable to October term, 1858, and 
upon an allegation of non-residence, an order of publication 
was issued to appear at the October term, 1858. At the trial, 
judgment was rendered for the plaintiff. The deceased left 
minor children. 


George P. Strong, for appellants. 


I. The right of action of the plaintiff was barred at the time 
she commenced her suit, and the right to sue was vested in 
the minor children of George W. Coover. 

II. The right the plaintiff is seeking to enforce is purely a 
statutory right. No action lies at common law for the neg- 
ligent killing of another. Penal statutes must be strictly 
construed. There is no administering this law according to 
its intent and spirit; it must be administered according to 
its letter. No intendments will be made in favor or against 
either party. (Alsop v. Ross, 24 Mo. 283.) In Cushing v. 
Dill, 3 Ill. 460, where penalty was imposed for wrongly cut- 
ting timber, it was held that the penalty could not be recovered 
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of one whose agent had cut the trees. (Wright v. Bennett, 4 
Ill. 258 ; Jarrett v. Vaughan, 7 Ill. 182; Edwards v. Hill, 11 
Ill. 22 ; Crosby v. Gipps, 16 Ill. 332 & 19 Ill. 309 ; Beadlestone 
v. Sprague, 6 J. R. 101; Commonwealth v. Churehhill, 5 
Mass. 174; ib. v. Chenay, 6 Mass. 347.) No action can lie 
upon such statutes in the name of any person unless named. 
(Fleming v. Bailey, 5 East. 313; State v. Fillyaw, 3 Ala. 
736; Davidson v. Blunt, Litt. S. Cas. 128; Rex v. Malland, 2 
Strange 828 ; 4 Foster, N. H. 9; Ferrett v. Atwell, 1 Blatch. 
C.C. 151; 6 Richardson, S. C. 511; Bess v. Shephard, 2 
Bibb, 225; Hickman v. Littlepage, 2 Dana, 344; Graves v. 
Ford, 38 B. Mon. 113; Smith v. Casey, 22 Ala. 568.) 

III. The right of the husband or wife to sue is conditioned 
that they sue within six months. The right of the child is 
conditioned that he be a minor; that there be no husband or 
wife, or that they do not sue within six months. 


R. 8S. Hart, for respondent. 


I. We contend that the proper construction of the statute 
is, that the right of action resides exclusively with parents 
during the first six months, and that after that it is common 
to them and the minor children until the year expires, which 
is fixed by section six as the limit upon the action as to any 
and all parties suing under either or any section of the law. 
(Palmer v. Lord, 6 John Ch. 95; Faris v. Kirtly, 5 Dana, 
440 ; 8 Ohio, 352.) 


Bates, Judge, delivered the opinion of the court. 


This was an action brought under the “ Act for the better 
security of life, property and character.” (R. C., p. 647.) 
The defendants were owners of a stage coach, and the hus- 
band of plaintiff, being a passenger in the coach, was killed 
through the negligence of the driver. The plaintiff brought 
this suit more tha. six months after the death of her hus- 
band, who left minor children. At the trial, in the St. Louis 
circuit court, instructions prayed by the defendants, that the 
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lapse of time (six months) was a bar to the plaintiff’s action, 
were refused. The second section of the act provides that a 
suit may be maintained—First, by the husband or wife of 
the deceased ; or, second, if there be no husband or wife, or 
he or she fails to sue within six months after such death, 
then by the minor child or children of the deceased. The 
sixth section provides that every action instituted by virtue 
of the preceding sections of the act shall be commenced within 
one year after the cause of action shall accrue. 

From the fact that under this act only certain persons, 
presumed to be interested in the life of the deceased, may 
institute an action under it, and that there are large classes 
of persons whose lives are in no manner protected by the 
provisions of the act, it appears that the sum which may be 
recovered is not intended as a penalty, but as compensatory 
damages liquidated by the statute. There being thus no 
general right of recovery open to all persons representing the 
estate of the deceased or interested in his life, only such per- 
sons can recover in such time and in such manner as is set 
forth in the statute. 

The general limitation of time is “ one year after the cause 
of action shall accrue.” The cause of action of minor chil- 
dren accrues, in case there be a husband or wife, six months 
after the death ; in other cases it accrues at the death. The 
right of a wife accrues at the death of the husband, and gen- 
erally she has one year within which to bring suit; if there 
be, however, minor children, their right of action accrues six 
months after the death, if the wife have then failed to sue; 
and the question is, has the wife then a right to sue concur- 
rent with that of the minors? We think not; for only the 
one sum can be recovered, and, therefore, only one suit pro- 
secuted; and the minors having undoubtedly the right, no 
such right can remain to the wife. 

Judgment reversed. Judges Bay and Dryden concur. 
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Jytius Durovur, Respondent, v. MicuarL S. Mepuam et al., 
Appellants. 


1, A warehouseman is answerable if he deliver the goods bailed to a person 
not entitled to demand them. 


Appeal from St. Louis Court of Common Pleas. 


Benjamin & Co. deposited goods with defendants, and took 
a warehouse receipt; they afterwards transferred the goods 
to the plaintiff; the receipt was returned and a new one 
given by the defendants to the plaintiff, who held the goods 
as collateral security for a debt of five hundred dollars. De- 
fendants removing from their store, left these goods with 
some of their own, and Benjamin & Co. afterwards obtained 
them. The plaintiff, after demand, sued for the goods. 

The defendants answered that they had used diligence ; 
that Benjamin & Co. obtained the goods without their know- 
ledge or consent; that they had used the same care as of 
their own goods. 

At the trial, the court gave the following instructions at 
plaintiff's request : 

“Tf the jury believe from the evidence in the cause that de- 
fendants received from plaintiff forty barrels of Bourbon 
whisky on storage, at regular rates, and to be delivered to 
plaintiff on demand; that the same was demanded from de- 
fendants by plaintiff, and that plaintiff offered to pay the 
usual storage, and that defendants failed or refused to deliver 
the same, then they must find for the plaintiff, notwithstand- 
ing they believe that plaintiff held the same as security for a 
debt due him by M. T. Benjamin & Co. ; and the jury will 
assess the damages at what the whisky was worth, with inter- 
est from the time it was demanded, if the plaintiff was the 
owner of it; but if the plaintiff only held the whisky as a 
security for a debt said M. T. Benjamin & Co. owed him, 
and if the whisky was delivered to said Benjamin & Co., the 
jury will assess the damages at the amount of said debt and 
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interest, not exceeding, of course, the value of the whisky, 
and interest on that value from the time above specified. 

“The jury will fix the date and amount of the loan from 
Dufour to Benjamin & Co. as well as they can from the evi- 
dence before them, and will allow interest from that date.” 

The defendants then asked the court to give the following 
instructions, which were refused, to which refusal the de- 
fendants excepted : 

“The jury are instructed that a warehouseman or depositary 
of goods for hire is bound only for ordinary care, and is not 
liable for loss arising from accident, where he is in no default; 
and he is not in default when he exercises due and common 
diligence. Therefore, if they find that the whisky in ques- 
tion was stored by the defendants in a fit and suitable place, 
and that they exercised the same care and attention over it 
that they bestowed upon their own goods, or that any prudent 
party would have done in regard to his own property, and 
that, notwithstanding said care and attention, said whisky 
was taken away, or stolen out of their custody, through no 
fault of theirs, the said defendants are not liable in this ac- 
tion, and the jury will find for them. 

‘¢ A warelhouseman is only bound to take the same care of 
goods as of his own, and if they be stolen or embezzled by 
his servants, without gross negligence on his part, he is not 
liable, and the burden of showing negligence rests on the 
plaintiff. Therefore, unless the jury find that the goods were 
not lost through the negligence of the defendants, or of their 
agents, while acting within the proper discharge of their duty 
as such agents, the plaintiff can not recover, and they will find 
for the defendants. 

“ Notwithstanding the goods were lost or stolen. if the jury 
find that they were not lost through any negligence of the 
defendants, then the defendants are entitled to claim for 
storage of said goods whatever sum the jury may find to have 
been the usual rates for storage at that time. 

“If the jury find that the whisky in question was given by 
Benjamin & Co. as collateral security only for a debt of five 
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hundred dollars that they owed the plaintiff, Dufour, then 
said indebtedness is a limit beyond which the plaintiff can not 
recover, (if he can recover at all,) no matter'whether the 
whisky was worth more than that sum or not. 

“To make a master or employer liable for damages result- 
ing from the trespass of his servant, it must appear that the 
servant was in the course of his employment, and that by an 
injudicious, negligent or unskilful act done in furtherance 
of his master’s business, the injury resulted to the plaintiff. 
But if the servant wilfully, and, to effect some design of his 
own, does an injury to another, the master or employer will 
not be liable. Therefore, unless the jury find that the goods 
in question were lost through the negligence of the defend- 
ants, or of their agents, acting within the sphere of their 
duty, then the plaintiff can not recover, and they will fnd for 
the defendants. 

“A warehouseman is bound only to ordinary care, and is 
liable only for ordinary neglect, and the plaintiff can not re- 
cover upon the mere proof of the loss of the articles entrusted 
to the defendants. He must give some evidence of the want 
of care in the defendants, or their servants.” 


Minor, for appellants. 


The court erred in refusing the instructions asked by de- 
fendants, as they contain the law declared by repeated adju- 
dications. (Finucane vy. Small, 1 Esp. R. ; Califf v. Danvers, 
Peake, N. P. 155; Garside v. Trent Nav. Co., 4 T. R. 581; 
Foot y. Storrs, 2 Barb. Sup. Co. 329; Schmidt v. Blood, 9 
Wend. 271 ; Owens v. Geiger, 2 Mo. 35 ; Douglas v. Stephens, 
18 Mo. 367; Rey v. Toney, 24 Mo. 867; Ross v. Clark, 27 
Mo. 549; Jones on Bail. 97, n. 51; Story on Bail. § 402- 
409.) 


Sanders & Holliday, for respondent. 


I. Delivery to the wrong person does not show a loss. 
(Edwards on Bail. 288; 9 Wend. 268; 2 Barb. 326; 2 
Denio, 648.) As to the rule of damages: if the plaintiff 
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claim the property converted merely by a lien to secure a 
debt, he recovers only the amount of the debt, because that is 
the measure of his interest, if the defendants have any inter- 
est or title at all. (2 Parsons on Cont. 476; 1 Sand. 248; 
T Con. 670; 8 Wend. 445; 12S. & M. 223; 6 Ala. 245; 2 
C. & R. 264.) But if the defendant be a mere stranger, the 
plaintiff has a title to the whole as against him, and recovers 
the whole value. (15 Conn. 302 ; 5 Binney, 457 ; 6 Ga. 530.) 


Bates, Judge, delivered the opinion of the court. 


Goods were deposited by Benjamin & Co. with Mepham to 
keep for them. Subsequently, Benjamin & Co. transferred 
the goods to Dufour, and surrendered to Mepham their ware- 
house receipt, who then issued another receipt to Dufour for 
the same goods. Mepham removed from the warehouse in 
which these goods were stored to another, but left these goods 
(and some of their own) in the old warehouse, and the per- 
son who succeeded them in the possession of the warehouse 
delivered the goods to Benjamin & Co. Dufour, having de- 
manded the goods, sued Mepham for their non-delivery, who 
set up the facts as above stated as an excuse. 

This is not a case of the negligence of the warehouseman, 
but of a delivery to the wrong person. Hither Mepham vol- 
untarily abandoned the possession and care of the goods, 
leaving them to be taken by whoever might choose to do so, 
or the person who succeeded Mepham in the warehouse must 
be considered as the agent of Mepham, and his wrongful act 
in delivering the goods to Benjamin & Co as Mepham’s act. 

Judgment, having been given for the plaintiff, is afiirmed. 
Judges Bay and Dryden concur. 
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WILLIAM P. Fenn, Respondent, v. Bripcet DucpaLe, Apm’x, 
&c., Appellant. 


1. The endorser of a promissory note can not recover against the maker the 
costs of the judgment recovered against him as endorser. 

2. The judgment against the endorser is not evidence against the maker of 
the note. 
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3. Where the endorser has satisfied a judgment upon the note against him- 
self, his claim against the maker is upon the note itself, and not for money 
paid. 

4, Case remanded for plaintiff to amend his notice of demand in the circuit 
court. 


Appeal from St. Louis Circuit Court. 


This was a claim presented in the St. Louis probate court, 
at the December term, 1858, upon the following account: 

“Francis Dugdale Estate Dr. to William P. Fenn. Aug. 
4,1858. To cash paid James H. Lucas & Co. upon a judg- 
ment rendered against said Fenn by the St. Louis circuit 
court, October 17, 1857, as endorser of a negotiable promis- 
sory note dated August 27, 1855, executed by said deceased 
for three hundred dollars, payable sixty days after date to 
the order of said Fenn, and endorsed by said Fenn. 


© EI GE DORI i csicisesnsnienrcicciinnsseciinanianion $348 45 

- UI iisciiicrinnatiicins eins iiiaainaninamemnsiaiin 13 80 

Interest on said judgmomt..........0scccsesecsoreseseess 17 40 

Cmte WE SOMONE sisi caesscssvennininaransmsanaameseeres 1 50 
$381 15” 


The probate court allowed the claim, and the administra- 
trix appealed to the circuit court. 

At the trial in the circuit court, the plaintiff proved the 
signature of the deceased as maker, and then offered to read 
the note; to which the defendant objected, because the note 
was not set out in the notice of the claim. The objection 
was overruled. Plaintiff then offered the transcript; to 
which plaintiff also objected, for the same reason. The ob- 
jection was overruled. The court gave judgment for the 
amount of the judgment and interest, but not for the costs ; 
from which defendant appealed. 


A. J. P. Garesché, for appellant. 


I. The transcript could not be read to prove costs, because 
the endorser must pay his own costs. (Simpson v. Griffin, 
9 John. 131. There is no pleading in the probate court; the 
proceedings are summary. (R. C. 1855, p. 155, § 18.) 
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II. The note could not be read, because a copy of it was 
not set out in the notice of the demand to the administratrix, 
(R. C. 1855, p. 155, § 15.) This point was good in the cir- 
cuit court, because there the trial is de novo. (CR. C. 1855, 
p- 175, § 7.) The defect was not cured by appearance, 
( Bartlett v. McDaniel, 3 Mo. 55.) 

III. The transcript was not evidence of anything against 
Dugdale. (Smith v. Ross, 7 Mo. 463.) 


Lackland, Cline §- Jamison, for respondent. 


I. The court did not err in admitting the note in evidence. 
The claim was upon the account. (R. C. 1855, p. 152.) 
The note was evidence to show that plaintiff was endorser as 
security for the deceased. 

II. The transcript was properly admitted. The statute 
does not require the evidence to be copied into the notice. 
It was competent to show the judgment and its satisfaction. 


Bates, Judge, delivered the opinion of the court. 


The liability of the defendant to the plaintiff is upon the 
note, and is not caused by a payment for the use or at the 
request of the defendant. Fenn’s payment to Lucas & Co. 
was in satisfaction of his own liability as endorser, and not 
for or on account of the maker of the note ; consequently 
his demand against Dugdale is not for the sum paid by him, 
but for the amount of the note which he has reacquired of 
Lucas & Co. by satisfying them upon his contract created by 
his endorsement of the note. Fenn’s demand against the 
estate of Dugdale should have been set out in his notice to 
the administratrix, as founded upon the note, and, as that 
was not done, objection was properly taken to admission in 
evidence of the note. The transcript of the judgment was 
also improperly admitted, because it could not show any lia- 
bility of the defendant to the plaintiff caused by the judg- 
ment and its payment. It follows, from the fact that the 
defendant’s liability is not caused by the satisfaction of the 
judgment by the plaintiff, that the plaintiff can not recover 
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any costs and expenses incurred by him in and about the 
suit in which the judgment was rendered. 

The judgment will be reversed and the cause remanded to 
the circuit court, where the plaintiff can amend his notice of 
demand. Judges Bay and Dryden concur. 


Patrick Mutioy, Appellant, v. Sotomon K. Lawrence et 
al., Respondents. 


1. Under the law relating to mechanics’ liens in St. Louis county (Acts 1857, 
p. 668), if the party files his lien and fails to bring suit thereupon within 
ninety days, he can not afterwards file a second lien although within six 

. months from the accruing of the account. 

2. Although a party suing upon a mechanic’s lien in the St. Louis land court 
fail to prove the facts which authorize a special execution, he will be enti- 
tled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 184, affirmed.) 


Appeal from St. Louis Land Court. 


Suit upon a mechanic’s lien for materials furnished to de- 
fendants between February 15th and May Ist, 1858, to be 
used in the construction of defendants’ house. The lien was 
filed September 22d, 1858. The petition set out the de- 
mand, the facts giving a lien, and prayed judgment for the 
debt with a special execution against the property. 

At the trial, the plaintiff proved his account, the filing of 
his lien September 22d, &c., and rested his case. The de- 
fendants introduced a lien filed by the plaintiff June 5, 1858, 
more than ninety days prior to the institution of this suit, 
for the same account. 

For the defendants the court gave the following instruc- 
tion : 

‘The court declares the law to be that the plaintiff can 
not recover in this suit, because the same was not brought 
within ninety days after the filing of the lien of the 5th of 
June, 1858; notwithstanding that the suit is brought on the 
second lien, filed on the 22d of September, 1858, and within 
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ninety days of the filing of said second lien; and notwith- 
standing, further, that said second lien may have been filed 
within six months after the indebtedness accrued, and may 
be in other respects regular. 

The plaintiff asked the following instruction, which was 
refused : 

“If the bricks sued for were the property of the plaintiff, 
and furnished by him under a contract to the defendants, 
and were used in the construction of defendants’ house, the 
defendants are liable in this action to the plaintiff for so 
much of the contract price of said bricks as remains unpaid, 
notwithstanding the mechanics’ lien on which this action is 
founded may not be a valid and subsisting lien under the 
provisions of the act of the 14th February, 1857.” 

The plaintiff submitted to a nonsuit, and, his motion to 
set the same aside being overruled, he appealed. 


Garesché, Garesché &§ Farish, for appellants. 


I. Plaintiff was entitled to a general judgment. (27 Mo. 
184 ; Stebed v. Stock, 31 Mo. 456.) 

II. The contract being with the owner, the first lien is no 
bar to the second ; it would be otherwise if the rights of 
third persons intervened. The mechanics’ lien law should 
be construed so as to be of the most benefit to those for 
whose interest it was made. (Patrick v. Ballentine, 22 Mo. 
148 ; Clark v. Brown, 22 Mo. 140.) In Armstrong v. Hal- 
lowell, 85 Penn. 485, it was held that the record of a me- 
chanic’s lien can not be amended, by an alteration in the 
description of the premises, so as to affect a bona fide purcha- 
ser without notice. Inferentially, between the parties it 
could be done. (Chambers v. Jarrall, 15 Penn. 265.) In 
Bournsville v. Goodall, 10 Penn. 133, it was held, that when 
a plaintiff in a scire facias upon a mechanic’s lien has been 
nonsuited, he may file another upon the same demand, and 
proceed thereon, though the former claim remains on the 
records of the court. 
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Krum and Decker, for respondents. 


I. The statute being in contravention of the common law, 
and granting special privileges, must be strictly construed. 
(42 Maine, 497; 2 Cal. 90.) 

II. The statute requires the lien to be filed, and suit to 
be brought thereupon, within ninety days after filing. The 
act contemplates only one filing of the demand which is to 
be alien. The Pennsylvania cases are founded upon a dif- 
erent statute. 

III. The statute dissolves the lien at the expiration of the 
time limited unless suit be brought. (Hilliard v. Allen, 4 
Cush. 536.) 


Bates, Judge, delivered the opinion of the court. 


The first instruction given by the land court was right ; 
the plaintiff could have but one lien for the same demand. 
If he failed to sue in proper time after filing it, he has lost 
his lien and special remedy thereon; he can not cure his 
neglect by filing the same lien again. 

The second instruction was, however, erroneous. This 
court has decided in Patrick v. Abeles, 27 Mo. 184, the very 
point included in that instruction ; that is, that the plaintiff 
might have a general judgment, though he failed to establish 
his right to a lien and special judgment thereon. 

Judgment reversed and cause remanded for a new trial. 
Judges Bay and Dryden concur. 


JoHN GONSOLIS, Respondent, v. Isaac GrEARHART ef al., 
Appellants. 


1. Intoxication so that a servant do not or can not properly perform his du- 
ties, or a habit of drinking that unfits him for the proper performance of 
his duties, is a good cause for the servant’s discharge by his master. 

2. Where the instructions given fully state the law applicable to the facts of 
the case, the refusal of other instructions asked will not be error although 
such instructions be correct. (Bay v. Sullivan, 30 Mo. 191, affirmed.) 
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Appeal from St. Louis Court of Common Pleas. 


The facts and instructions appear in the opinion of the 
court. 


Drake, for appellants. 


I. If there was misconduct on the part of the servant suffi- 
cient to authorize a discharge, he was not entitled to wages. 
(Posey v. Garth, 7 Mo. 94.) 

II. The instructions are inconsistent ; and if so, the judg- 
ment must be reversed. (Schnerr v. Lemp, 17 Mo. 142; 
Wood v. Steamer Fleetwood, 19 Mo. 529.) 

III. Moral misconduct on the part of a servant, even 
though the employer be not directly injured thereby, is held 
to justify the discharge of the servant. (Rose v. Bramp- 
ton, Caldecott, 11; Atkins v. Acton, 4 Carr. & Payne, 208; 
Calle v. Brauncker, 4 Carr. & Payne, 518; Libhart v. Wood, 
1 Watts. & Serg. 265.) And intoxication is such an act of 
moral misconduct. (Wise vy. Wilson, 1 Car. & Kir. 662; 
Story on Cont. § 962.) 


Shreve 5 Boyse, for respondent. 
Bay, Judge, delivered the opinion of the court. 


Plaintiff was employed by the captain of the steamer 
Southwester to act as a pilot on said boat for the period of 
six months, at a compensation of six hundred dollars per 
month. On the 28th of May, 1858, he was discharged and 
paid for his services up to that time. The suit was brought 
against the owners of the boat for discharging him before the 
expiration of the time for which he was engaged. 

The defendants seek to justify the discharge upon the 
ground of alleged drunkenness of plaintiff on the boat, and 
while in the discharge of his duties as pilot, so that it be- 
came unsafe for him to pilot the boat. The evidence pre- 
served in the record relates solely to the question of drunk- 
enness. 
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Upon the trial, the defendants asked the court to instruct 
the jury as follows: 

1. Although the jury may believe that defendants em- 
ployed plaintiff for six months from the 10th day of March, 
1858, and discharged him during that time; yet if they be- 
lieve that while he acted as pilot under such employment, 
and while said boat was underway, he was at different times 
intoxicated with liquor, and thereby incapable to perform his 
duties as pilot without endangering the boat, its cargo, or 
passengers, and that he was intoxicated at the time he was 
so discharged, and was for that cause discharged, then the 
defendants are not liable therefor. 

2. Although the jury may believe from the evidence that 
‘defendants employed or authorized the employment of plain- 
tiff for six months as a pilot on said boat, yet if the jury be- 
lieve that plaintiff so improperly conducted himself on said 
boat, and while in defendants’ service under said employ- 
ment, as that defendants had good cause to discharge him 
from their service, and that he was discharged for such good 
cause, and was paid for his services to the time of such dis- 
charge, then the plaintiff can not recover in this action. 

3. If the jury believe from the evidence that while plain- 
tiff was a pilot on the steamer Southwester, between the 10th 
day of March and the 24th day of May, 1858, and while the 
boat was underway, he was at different times intoxicated 
with liquor, and thereby unfit to perform his duties as a 
pilot without endangering the boat, its cargo, or passengers, 
then the defendants were not bound to retain him as a pilot 
on said boat. 

4. If the jury believe from the evidence that plaintiff after 
the 24th day of May, 1858, offered his services on said boat 
as a pilot to the master of said boat; yet if the jury believe 
that he was at the time intoxicated with liquor, and thereby 
incapable to perform his duties as a pilot without greatly 
endangering the boat, or its cargo, or passengers, then the 
master of said boat had the right to refuse the services of 
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plaintiff; and if he did for that cause refuse his services, de- 
fendants are not liable therefor. 

5. Unless the jury believe from the evidence that defend- 
ants employed or authorized or sanctioned the employment 
of plaintiff for them for six months, and also that they dis- 
charged plaintiff from their service without good cause dur- 
ing that term, they will find for the defendants. 

The court gave the 1st instruction and refused the others, 
and upon its own motion instructed the jury as follows: 

“If the jury believe from the evidence that the defendants 
were part owners of the steamer Southwester, and that the 
master of said boat employed the plaintiff as pilot therefor 
for six months, at six hundred dollars per month, and that 
such employment was authorized by defendants at the time, 
or was subsequently brought to their knowledge and not dis- 
affirmed or disapproved by them, and they allowed plaintiff 
to serve as pilot without objection after they were notified of 
the contract made by the said master; and if the plaintiff 
offered to serve the residue of the time, and was discharged 
without good cause, as stated below, the jury will find for 
the plaintiff, and assess such damages as he has suffered by 
reason of his discharge. 

‘“‘ In assessing the damages, the jury will allow the plaintiff 
the contract price, deducting any wages he received or might 
have received for similar services during the residue of the 
time for which he contracted to serve the defendants ; but it 
rests upon the defendants to show what wages he received or 
might have received during that time. 

** As to the good cause spoken of above for which the de- 
fendants might have discharged the plaintiff, the court in- 
structs the jury, that if the plaintiff, while in the service of 
defendants, became intoxicated so that he did not or could 
not discharge his duties as pilot skilfully and properly, or if 
he was in the habit of drinking to such an extent that he 
could not properly and skilfully discharge his said duties, 
then the defendants had the right to discharge him. 
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“Tf the jury find for the plaintiff, they may allow him in- 
terest from the commencement of this suit.” 

The only question presented by the record in this case is 
whether the court below erred in laying down the law as to 
the sufficiency of the cause alleged for the discharge of the 
respondent. 

It is contended in the argument by appellants’ counsel 
that the instruction given on the part of the defendants, and 
those given by the court on its own motion, are inconsistent, 
and were calculated to mislead the jury. After a careful ex- 
amination of those instructions, we are unable to detect the 
supposed discrepancy. In the instruction given on the part 
of defendants, the jury are told that if they believed from 
the evidence that plaintiff, while under such employment, 
and while said boat was underway, was at different times in- 
toxicated with liquor, and thereby incapable to perform his 
duties as pilot without endangering its cargo or passengers, 
and that he was intoxicated at the time he was so discharged, 
and was for that cause discharged, then the defendants are 
not liable therefor. 

The instruction volunteered by the court directs the jury, 
that if the plaintiff, while in the service of defendants, became 
intoxicated so that he did not or could not discharge his du- 
ties as pilot skilfully and properly, or if he was in the habit 
of drinking tosuch an extent that he could not properly and 
skilfully discharge his said duties, then the defendants had 
the right to discharge him. 

This instruction not only embodies the substance of the 
instruction given at the instance of defendants, but is more 
favorable to them, inasmuch as it presents two theories upon 
which the defendants could claim the right to discharge the 
plaintiff: 1st, if he became intoxicated so that he did not 
discharge his duties; 2d, if he was in the habit of drinking 
to such an extent that he could not discharge his duties skil- 
fully, &e. Under the court’s instruction, the defendants 
were relieved from the necessity of proving absolute drunk- 
enness—proof of excessive drinking so as to disqualify him 
38—VOL. XXXI. 
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from performing his duties in a skilful manner being alone 
sufficient. 

The next ground of error assigned is the refusal of the 
court to give the instructions asked for by defendants. We 
find no principle of law contended for in the instructions so 
refused which are not substantially laid down in the instrue- 
tions given by the court; and this court has repeatedly held, 
and in a very recent case (Bay v. Sullivan, 30 Mo. 191), 
that when the instructions given to the jury fully state the 
law applicable to the facts, the refusal of other instructions 
asked will not be error although such instructions may be 
correct. 

In this case we think the court properly laid down the law 
and the issue was fairly presented to the jury. 

The other judges concurring, the judgment is affirmed. 





Henry B. WELLS et al., Respondents, v. Henry PIKE, Appel- 
lant. 


1. The allegations in a petition not denied in the answer are admitted, and 
need not be proven; but the allegations of the answer in avoidance of the 
cause of action must be proved by the defendant. 


Appeal from St. Louis Court of Common Pleas. 


Suit upon a judgment recovered in New-York admitting a 
credit. The answer claimed that the defendant was entitled 
to a larger credit than the petition stated. No evidence was 
offered by either party at the trial, nor was the record of the 
judgment sued upon produced. 

The court rendered judgment for the plaintiffs. 


Hart and Mc Gibbon, for appellant. 


The production of the record was not dispensed with by 
the pleadings. The record should have been produced. 
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A. M. § S. H. Gardner, for respondent. 





Under the pleading, no proof was required on the part of 
the plaintiff. CR. C. 1238, § 48. Butcher v. Death, 15 Mo. 
271; Waburton v. Cameron, 10 Ind. 302 ; Wood v. Whiting, 
21 Barb, 190 ; Gebhardt v. Francis, 32 Penn. 78 ; 6 Ind. 330 ; 
T Ind. 869; 24 Barb. 541; 4 Io. 587. ) 


DryDEN, Judge, delivered the opinion of the court. 


In this case the plaintiffs sue the defendant on a judgment 
they recovered against him in the supreme court, for the 
county of Onondaga, in the state of New-York, on the 21st 
of November, 1857, for the sum of nine hundred and twenty- 
three dollars and ninety-two cents damages, and sixty-eight 
dollars and eighty-two cents costs. After setting out the 
judgment in their petition in the usual form, they state that 
“the defendant is entitled to a credit of one hundred and 
ninety-two dollars paid on said judgment, and received by 
plaintiffs since the rendition of the same,” and then ask judg- 
ment for the balance, with interest at the rate of seven per 
cent., which is averred to be the lawful rate by the laws of 
New-York. 

The defendant answers, but does not pretend to put in 
issue the allegations of the petition touching the recovery of 
the judgment, nor does it affect to aver anything in total dis- 
charge of the judgment. The most that can be said for the 
answer is, that it claims the defendant made larger payments 
to the plaintiffs than are admitted in the petition. In this 
state of the record the parties went to trial before the court 
without a jury. The plaintiffs read the petition and answer, 
and closed. The defendant then asked the court to say, 
“There is no evidence before the court sitting as a jury to 
entitle the plaintiffs to recover in this action ;” which was re- 
fused by the court, and the defendant excepted. The de- 
fendant offered no evidence, and the court found a verdict 
for the balance due plaintiffs as shown upon the face of the 
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petition. The only question in the case is the propriety of 
the action of the court in refusing this instruction. Plainly 
the instruction was properly overruled. All the allegations 
of the petition necessary to enable the plaintiffs to recover, 
stand admitted, and therefore needed no proof. The only 
issue in the cause, if it may be said the answer presents a 
material issue, arose upon the new matter set up in the an- 
swer in confession and avoidance of part of the plaintiffs’ 
cause of action, and the burden of proving it rested upon 
the defendant; and having failed to offer any evidence in 
support of it, the court could not do otherwise than give 
judgment as it did. 

Let the judgment of the common pleas be affirmed with 
ten per cent. damages ; the other judges concurring. 


Louis Rucu, Respondent, v. BRANNOCK JONES AND FREDERICK 
SAuUGRAIN, Appellants. 


1. Judgment affirmed for want of assignment of errors. 
Appeal from St. Louis Law Commisstoner’s Court. 
Bates, Judge, delivered the opinion of the court. 


In this case the transcript of the record was filed in the 
office of the clerk of this court, on the 18th day of Septem- 
ber, 1860, and the appellant has wholly failed to assign 
errors. The case was brought from the St. Louis law com- 
missioner’s court, and cases from the St. Louis circuit court 
have been docketed at several different terms since this case 
has been here. The respondent now moves for an affirmance 
of the judgment for the default in the assignment of errors. 
By the 23d section of the 14th article of the act to regulate 
practice, he is entitled to have his motion granted. 

The other judges concurring, the judgment is affirmed. 
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ANGELRODT & Bartu, Respondents, v. DELAWARE MuTUAL 
INsuRANCE Company, Appellant. 


1. A policy of insurance was issued in the sum of $5,000 upon merchandise 
held on trust and commission, which provides that in case of plurality of 
insurance the company should be liable for such proportion of the loss to 
the subject insured as the amount insured by the company should bear to 
the whole amount insured thereon. The insured also held another policy 
in the sum of $4,000 on merchandise held on trust and commission, and 
also on merchandise held on storage. A loss happened to the amount of 
$9,157.75, of which $7,470.75 was merchandise held on commission and 
$1,687 held on storage. Held, that as the insured was to be made whole as 
far as the amount insured upon the subject of loss would avail, that the 
value of merchandise held on storage should be deducted from the amount 

« insured in the second policy on goods held on commission and storage, to 
determine the whole amount insured upon the subject insured in the first 
policy, and that defendant must pay the full amount expressed in its policy; 
the loss exceeding the amount insured in both policies after deducting 
the merchandise held on storage from the amount expressed in the second 
policy. 


Appeal from St. Louis Court of Common Pleas. 
The facts appear in the opinion of the court. 
Bell for appellant. 


I. The method adopted by the court, on its own motion, 
for adjusting the loss, was in violation of the terms and con- 
ditions of the policy sued upon. By the seventh condition, de- 
fendant is only liable for such rateable proportion of the loss 
on the merchandise insured under its policy as the amount 
insured by defendant bears to the whole amount insured 
thereon. Defendant had insured $5,000, while the St. Louis 
Mutual had insured $4,000 on the identical property covered 
by defendant’s policy, while the St. Louis policy extended 
further and covered goods on storage which were not in- 
sured by defendant. The St. Louis Mutual policy did not 
express the amount it insured on each particular class of 
goods insured by it, but it was a general insurance of $4,000 
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on the whole. The damage by fire on the merchandise 
jointly insured by both companies was $7,470.75, and the 
damage on the storage goods was $1,687. We contend that 
the amount of defendant’s liability is to be ascertained by 
the proportion, as $9,000, the total amount of insurance on 
property covered by defendant’s policy, is to $7,470.75, the 
total loss on that property, so is $5,000 to the amount due 
for the loss $4,150.42 by defendant. The rule followed by 
the court was perfectly arbitrary, and no reason or analogy 
can be drawn from the law of insurance to support it. The 
effect of it is, that where various classes of property are in- 
sured in one policy, until a loss occurs it is impossible to 
ascertain the amount insured on each description of property 
covered. Had there been no loss on the storage goods, the 
St. Louis Mutual company would have been held as insu- 
rers, on the merchandise covered by defendant’s policy, in 
the sum of $4,000—a co-insurer to the full extent of its pol- 
icy. If the loss had exceeded $9,000 on goods on trust and 
on commission, the St. Louis company must have paid the 
whole amount insured by it. The true principle is, that the 
policy having the widest range must contribute its full pro- 
portion to the general loss first, and that any remainder left 
after paying that proportion should be applied to the pay- 
ment of loss on such goods as are particular to that policy, 
and not included in the other. 


Knox & Kellogg, for respondents. 


It is admitted in the pleadings, that the loss by fire sus- 
tained by the plaintiffs was $9,157.75; that at the time of 
the loss plaintiffs held a policy for $5,000 issued by defend- 
ant, and also a policy for $4,000 issued by the St. Louis Mu- 
tual company, which last named policy covered goods on 
storage which were not covered by the policy of defendant. 
The pleadings also admit, that, of the above loss, the sum of 
$1,687 was a loss of goods on storage. How is the loss to be 
adjusted ? 
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Plaintiffs insist, that from - - - $9,157 75 
deduct - - - - - - - 1,687 00 
Difference - - $7,470 75 

Defendant is liable for - - - - - 5,000 00 
Difference - - $2,470 75 


St. Louis Mutual is liable for the amount of 
policy, less $1,687 paid for goods on storage, 2,313 00 


Loss not covered - $157 75 


Appellant insists that the loss on goods on storage, $1,687, 
shall be deducted from whole loss, $9,157.75 ; and that the 
two policies should contribute to pay the sum of $7,470.75— 
defendant to pay only $4,150.42, and the St. Louis Mutual 
to pay $3,320.33. By this manner of adjustment, the plain- 
tiffs receive only $8,150.42. 

The method of adjustment presented by the plaintiffs is 
adopted in Cincinnati. (Western Underwriter, vol. 1, No. 1, 
p. 8, and No. 2, p. 44.) 


Bates, Judge, delivered the opinion of the court. 


Angelrodt & Barth were insured against loss by fire by the 
defendant in the sum of five thousand dollars, in merchan- 
dise held by them for themselves, and on trust and commis- 
sion for account of whom it may concern. They were also 
insured by the St. Louis Mutual Fire and Marine Insurance 
Company in the sum of four thousand dollars on merchan- 
dise held in a similar manner and also on merchandise held 
on storage, Which last was not covered by the policy of the 
defendant. Merchandise of plaintiffs was destroyed by fire 
to the amount of $9,157.75; of this sum $7,470.75 was cov- 
ered by the policy of the defendant, and $1,687 was property 
held on storage, not covered by the policy of the defendant, 
but included in that issued by the St. Louis company. 

The seventh condition annexed to the policy issued by the 
defendant to the plaintiffs provided, that, “in all cases of a 
plurality of insurances on the same subject, this company 
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shall be liable for such rateable proportion of the loss or 
damage, happening to the subject insured, as the amount 
insured by this company shall bear to the whole amount in- 
sured thereon.” The defendant paid to the plaintiffs the 
sum of $4,150.42, and this suit was brought to recover 
$849.58, the difference between the amount paid and the 
whole amount insured. 

Three plans are proposed for adjusting the loss to be paid 
by the defendant: 

1. The defendant claims that as both policies covered the 
amount of $7,470.75, each company must pay of that sum 
the proportion which the amount insured by it bears to the 
whole amount insured; that is, the whole insurance being 
$9,000, and the amount insured by the defendant being 
$5,000, it must pay five ninths of that sum of $7,470.75, 
which is $4,150.42—the sum which it has paid. 

2. The plaintiffs claim that the loss on goods held on stor- 
age should be paid in full by the St. Louis company, and the 
remainder of the sum insured by it together with the whole 
sum insured by the defendant should be applied to make 
good the loss on the other goods; that is, the St. Louis Mu- 
tual should pay on the goods held on storage $1,687, which 
would leave, to satisfy the loss of $7,470.75, the sum of 
$2,313 to be paid by the St. Louis Mutual and $5,000 by 
the defendant, making a total of $7,313. 

3. The court of common pleas, before which the case was 
tried, rejected both plans, and declared that “ the amount 
for which the defendant is liable on its policy is to be ascer- 
tained by adjusting the loss as follows, to wit: First ascertain 
what amount or proportion of the policy issued by the St. 
Louis Mutual Fire and Marine Insurance Company covers 
general merchandise of plaintiffs and goods on commission, 
which may be done by the following proportion: as $9,157.- 
75 (the total value of the goods lost) is to $4,000 (amount 
of policy), so is $7,470.75 (the value of general merchandise 
and goods on commission) to the value of general merchan- 
dise and goods on commission covered by said policy—that 
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is, the sum of $3,263.18, which sum is the proportion of the 
said policy that covers general merchandise and goods on 
commission ; add this last sum to $5,000 (the amount of 
defendant’s policy), and it gives as the total insurance on 
general merchandise and goods held on commission the sum 
of $8,263.18. The.amount for which defendant is liable on 
its policy is then to be ascertained by the following propor- 
tion: as $8,263.13 (the total amount of insurance on gene- 
ral merchandise and goods on commission) is to $7,470.75 
(the total amount of loss on same goods and merchandise), 
so is $5,000, the amount of defendant’s policy, to the amount 
for which it is liable—to wit, the sum of $4,520.53, from 
which deduct the amount heretofore paid by the defendant, 
$4,150.42, leaves a balance of $370.11, from which plaintiffs 
are entitled to judgment with interest, &c.” 

The plan adopted by the court of common pleas is undoubt- 
edly the correct mode of adjusting the loss as between the 
insurers contributing to make it good, and would be proper 
to apply to this case if thereby the loss sustained by the plain- 
tiffs were made good; but as that is not the case, a different 
plan must be adopted. 

The plaintiffs’ loss exceeded $9,000, which was the amount 
in which they were insured, and that plan of adjustment is 
to be preferred which will most nearly make good their loss, 
and thus fulfil the purposes of the insurance. This can be 
done by adjusting the loss upon the plan claimed to be the 
correct one by the plaintiffs, if it be in accordance with the 
contract of the parties. 

The policy of the defendant makes it liable for such ratea- 
ble proportion of the loss as the amount insured by it bears to 
the whole amount insured on the same subject. The difficulty 
lies in ascertaining what is the whole amount insured; that 
is, to ascertain what is the amount insured by the St. Louis 
Mutual company on the same goods covered by the defend- 
ant’s policy, that it may be added to the amount insured by 
the defendant to make up the whole sum insured on those 
goods. In the absence of anything in the policy of the St. 
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Louis Mutual company to indicate what proportion of the 
$4,000 thereby insured should be applied to goods of the 
character insured also by the defendant and what proportion 
thereof to goods held on storage, we are left at liberty so to 
apportion the sum thus insured as will most effectually do 
justice in carrying out the purposes of the parties in enter- 
ing into the contracts for insurance. As before stated, ordi- 
narily the plan adopted by the court of common pleas would 
be chosen as a convenient one, but that plan is not necessa- 
rily the only correct one, and in this instance it fails to do full 
justice ; and we therefore think it better so to apportion the 
amount to be paid by the St. Louis Mutual company as to 
apply it first to pay the loss on goods held on storage, by 
which means the whole amount insured by the defendant 
becomes payable to the plaintiffs. 

We are strengthened in this conclusion by the fact that F. 
L. Ridgely and George K. McGunnegle, who have very great 
experience in the business of underwriting at St. Louis, hav- 
ing been consulted in reference to this case, concurred in 
recommending the same adjustment. 

The judgment of the court of common pleas will be re- 
versed, and judgment entered in this court for the plaintiffs 
for eight hundred and forty-nine dollars and fifty-eight cents, 
with interest from the fifth day of February, 1857. The 
other judges concur. 


[CONTINUED TO VOL. XXXII. ] 

















INDEX. 


A 
ACCORD AND SATISFACTION. 
See PAYMENT. 


1. The acceptance of the notes of the debtor, payable after the time granted 
by the statute for filing a mechanic’s lien, and maturing before the ex- 
piration of the time limited for bringing suit, will not bar a suit and 
recovery upon the lien, if the notes are produced to be surrendered at 
the trial. (The case of McMurray v. Taylor, 30 Mo. 267, cited and 
affirmed.) Ashdown v. Woods, 465. 


ACTION. 
See Practice. SPECIFIC PERFORMANCE. 


1. An action for an injury to the plaintiff’s steamboat while navigating 
the Mississippi river, beyond the waters of this state, caused by ob- 
structions wrongfully placed by defendant in the bed of the river, is 
transitory in its character, and the courts of this state have jurisdiction 
of the subject matter. Mason v. Warner, 508. 

2. The test of local or transitory actions is the subject matter to which 
the injury is done, not the subject causing the injury. Injuries to 
persons and personal property are transitory, not local. Jd. 

8. An agreement in a policy of insurance, executed by a foreign insurance 
company, that the insured waives the right to bring an action upon the 
policy except in the courts of the state incorporating such company, 
is void, both as against public policy and the statute of this state re- 
lating to foreign insurance companies of Dec. 8, 1855. (R. C. p. 884.) 
Reichard v. Manhattan Ins. Co., 518. 


ADMINISTRATORS AND EXECUTORS. 
See JUDGMENTS. JURISDICTION. CouURTS. 
1. A judgment of probate of a will is a judicial act, and, like any other 
judgment of a court of competent jurisdiction, it stands as a judgment 
binding upon all the world, until set aside in the mode and within the 


time allowed by law; its validity as a will can not be attacked col- 
laterally. Jourden v. Meier, 40. 
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ADMINISTRATORS AND EXECUTORS—( Continued.) 


2. The insufficiency of the proof on which the probate of a will is granted 
constitutes no valid objection to the admissibility in evidence of the 
record of probate. Jd. 

3. Where the interests of two estates in course of settlement conflict—as 
where there is demand in behalf of one estate to be presented for allow- 
ance against the other—the same person can not act as the adminis- 
trator of both parties in the matter of the obtaining an allowance of the 
demand; should a demand be allowed under such circumstances 
against one of the estates, the proceeding will be regarded as a nullity. 
(State, to use, &c., v. Bidlingmaier, 26 Mo. 483, affirmed.) State, to use 
of Mueller’s Adm’r, v. Reinhardt, 95. 

4. In a suit against the securities in an administrator’s bond for a failure 
of the administrator to pay over a balance found due on settlement, one 
of the securities resisted successfully on the ground that the settlement 
was a nullity ; he/d, that the plaintiff was entitled, as against the other 
defendants against whom a judgment by default had been rendered, to 
nominal damages only. Jd. 

5. Where an order of distribution was made by the county court in 1828, 
under the sixty-fifth section of the act of 1825, without first giving 
notice to those interested in the estate ; held, to be coram non judice, and 
void. State, to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r, 230. 

6. Where a widow becomes administratrix of her husband’s estate, and 
while officiating as such, certain slaves belonging to said estate are set 
apart and assigned to her as her separate property under a void and 
irregular order of the county court, in pursuance of which she converts 
them to her own use; /e/d, that the statute of limitations did not run 
in her favor against a claim for such conversion, while she continued 
administratrix. (State, to use of Menard, v. Pratte & St. Gemme, re- 
ferred to.) Jd. 

If an administrator fails to give the notice of letters granted required by 

statute, (R. C. 1855, p. 131, § 19,) he can not be permitted to profit by 

his neglect of duty or to take advantage of his own wrong. Clark v. 

Collins, 260. 

8. A settlement made by a surviving partner, under the provisions of the 
first article of the administration act of 1845, (R. C. 1845, p. 70,) is 
evidence in favor of the representative of the deceased partner against 
the survivor as an admission. (State, to use of Bredell v. Baldwin, 27 
Mo. 103, affirmed.) State, §c., Bredell’s Ex’r, v. Baldwin, 561. 

9. It was not error to refuse to declare that such judgment and record was 
no evidence as against the securities of the surviving partner who had 
given bond under the statute (R. C. 1845, p. 70) for the faithful appli- 
cation of the assets of the firm. Jd. 

10. Case remanded for plaintiff to amend his notice of demand in the circuit 

court. Fenn v. Dugdale, Adm’x, 580. 


AGENT. 


See PRINCIPAL AND AGENT. 
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ASSAULT. 


1. In an action to recover damages for an assault and battery, where the 
petition is general, containing no allegation of any special damage, the 
plaintiff may give evidence of any damages naturally and necessarily 
resulting from the act complained of; where the damage is consequen- 
tial, it must be specially set forth in the petition. The plaintiff could 
not recover a doctor’s bill, incurred in consequence of the battery, 
unless such resulting damages were specially set forth. O'Leary v. 
Rowan, 117. 

2. To justify an assault on the ground that it was made in repelling an 
attack, it must appear that the force used was necessary to repel such 
attack and was appropriate in kind and suitable in degree. Id. 


ASSIGNMENT. 
See Converances. Sares. Bits, Bonps, anp Notes. 


1. The thirty-ninth section of the act concerning voluntary assignments 
renders all preferences among the creditors who are within the pro- 
visions of an assignment void. Many v. Logan, 91. 

2. Where an assignment provides for the payment of the debts of certain 
designated creditors, conveying effects insufficient to pay such preferred 
debts, it will not be held to bring creditors unnamed and unprovided 
for ‘within the provisions of the assignment” by the following pro- 
vision: ‘‘ When all said debts are paid in full, then hold the residue for 
the benefit of all my creditors, to be apportioned pro rata among them 
by the said trustee, and the remainder, if any, shall be paid to the party 
of the first part.” Jd. 

8. The difference between a sale and an assignment is, that in the former 
there is a fixed price and no trust, but in the latter there is a mere 
trust, and, of course, no fixed value given to the property. Keiler v. 
Tutt, 301. 

4. Where, in case of sale of merchandise, the goods are delivered and the 
purchaser took immediate possession, “the price and value of the 
goods to be ascertained by reference to the bills of purchase, and an 
inventory of said merchandise to be taken by the parties aforesaid ;” 
held, that the delivery was complete and sufficient to vest in the pur- 
chaser the right of property. Jd. 


ATTACHMENT. 
See FRAUDULENT CONVEYANCES. 


1. A notice under section 39 of the attachment act (R. C. 1855, p. 250) is 
not a pre-requisite to the maintenance of an action by an officer under 
section 41 of that, act. Section 39 is merely directory. Choate v. 
Noble, 341. 

2. The object of the statute (R. C. 1855, p. 248, § 82) in giving to the 
court the power to order the sale of perishable property, is to confide a 
power to be used for the benefit of both parties, and the sheriff to whom 
the order is issued is not under the control of either party, and they 
can not order such sale to be stopped. If the officer neglects to sell at 
the time ordered, he does it at his own peril. Oeters v. Aehle, 380. 
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ATTACHMENT—( Continued.) 


3. The doctrine concerning the effect of a plaintiff holding up an execution 
or stopping proceedings under it after levy, as regards other creditors, 
does not apply to proceedings under that section of the attachment 
act. Jd. 

4. The liability of the sureties in the official bond of an officer for a failure 
on his part to pay over money collected by him under an execution, is 
not such a liability as will constitute them debtors of the plaintiff in 
such execution so as to subject them to garnishment process as debtors 
of the latter. Eddy v. Heath’s Garnishees, 141. 

. A and B, by attachment, levied on a stock of goods as property of B; C 
filed interplea claiming attached property. On the trial, B testified to 
having sold the goods to C, and that C and B had made a deed of trust 
on said goods to D. After introducing testimony to impeach B, A 
offered to introduce in evidence the deed from B and C to D, which 
was excluded. Held, that if the deed was offered to show an encum- 
brance upon the title of the interpleader to the property, it was properly 
excluded; that the deed was undoubtedly evidence for the purpose of 
showing circumstances leading to a suspicion of fraud, and that the re- 
jection of the deed is not sufficient ground for reversal. Levy v. 
Levy, 4038. 

6. Where, by virtue of an attachment, a garnishee is summoned who has 
in his possession notes, bills and evidences of debt belonging to the 
defendant in the attachment, the garnishee has the right to sue for 
and collect such notes and bills, until an order is made by the court, 
or the judge in vacation, requiring such choses in action to be de- 
livered to the sheriff, or a receiver appointed under the statute. Bank 
of Missouri v. Bredow, 523. 

7. When the garnishee sues upon a bill endorsed to him for collection, the 
fact that the plaintiff has been summoned as garnishee in an attachment 
against the beneficial owner of the bill, is no defence. Jd. 


B 


or 


BANKS AND BANKING. 


1. The act, approved November 23, 1857, entitled ‘“‘An act in relation to 
certain bank paper in this State,’? was a waiver by the state of all for- 
feitures imposed upon the banks of this state, incurred under the pro- 
visions of the act of 1855, p. 287, § 5, for dealing in the paper of the 
suspended banks of this state prior to the date of said waiver. An 
answer, therefore, which pleaded the violation of said 5th section of 
the act of 1855, in relation to illegal banking, in bar of the right of 
the plaintiff to sue, was properly stricken out on motion. Bank of Mis- 
sourt v. Bredow, 528. 


BAILMENTS. 
See PRINCIPAL AND AGENT. 


1. The liability of a surgeon for an error of judgment depends not merely 
upon the fact that he may be ordinarily skilful as such, but whether he 
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has treated the case skilfully, or has exercised in its treatment such 
reasonable skill and diligence as is ordinarily exercised in his profes- 
sion. There may be responsibility where there is no neglect. The 
error of judgment may be so gross as to be inconsistent with that de- 


gree of skill that it is the duty of every surgeon to possess. West v. 
Martin, 375. 


2. A warehouseman is answerable if he deliver the goods bailed to a per- 


son not entitled todemand them. Dufour v. Mepham, 577. 


* 


BILLS, BONDS, AND NOTES. 


i. 


The party in possession of a negotiable instrument, which is shown to 
have been lost or stolen from the true owner, must show what conside- 
ration he gave for it, and that he took it in good faith in the ordinary 
course of business. Devlin v. Clark, 22. 


. An instrument in the following form: ‘Due B one hundred and fifty 


dollars. [Signed] A.” is a promissory note, and a justice of the peace 
has jurisdiction of a suit thereon. Brady v. Chandler, 28. 


. Should such an instrument be assigned by the payee, the assignee must 


bring suit thereon in his own name, and not in the name of the as- 
signor. Id. 


. A, on the 22d August, 1850, executed his non-negotiable promissory 


note to B, for one hundred and six dollars, payable six months after 
date. B, on the 25th of August, 1850, assigned said note to C by the 
following endorsement: “ For value received, I assign the within note 
to C. [Signed] B.” The consideration of the assignment was a horse 
of the value of eighty dollars. At the date of the assignment A was, 
and since has been, insolvent. Held, that the measure of damages in a 
suit by the assignee against the assignor is the consideration paid for 
the assignment, with interest from the date of the assignment; that the 
maker being insolvent at the date of the assignment, the cause of ac- 
tion accrued against the assignor from that date; that such cause of 
action would be barred by limitation in five years. Whisler v. Bragg, 
124. 


. A valid agreement between the maker and payee of a promissory note 


to give further time on it, will discharge the endorser unless he assents 
to it. Globe Mut. Ins. Co. v. Carson, 218. 


. But the taking of a new security from the maker will not have the ef- 


fect to discharge the endorser unless it is accompanied by an agree- 
ment which postpones the remedy. Id. 


. Where a note payable in sixty days was taken as collateral security for 


another note then due, held, that it did not operate to suspend the rem- 
edy or release the endorsers upon the latter. Id. 


. Mere indulgence to the maker of a note on receiving securities from 


him does not discharge the endorser in the absence of any valid agree- 
ment for postponing the time of payment to any definite period. /d. 


. Where a surety says to the creditor that he must make the amount of 


the note out of the principal, and the creditor replies that he need put 
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. The endorser of a promissory note can not recover against the maker 
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himself to no further trouble about the note—that he has made a pres- 
ent of it to the principal ; it was Aeld, thatthe surety was not released 
from liability by such assurance from the creditor, unless, in conse- 
quence thereof, the surety changed his situation, as by surrendering 
security or forbearing to obtain security. Driskell v. Mateer, 325. 

It is no defence to an action on a note against a security that the secu- 
rity requested the payee to sue the principal and he refused. Under 
the statute (R. C. 1855, p. 1454, § 1), notice must be given in writing. 
Freleigh vy. Ames, 253. 

An endorser of a negotiable note is not a security within the contem- 
plation of the statute relating to securities. Jd. 


2. If a person buys paper from a note broker, and it does not appear that 


the latter disclosed the name of his principal, or that credit was given 
to the principal, and there is no other evidence to show that the broker 
was acting as agent for others except that he was known by the person 
dealing with him to be engaged in this sort of agency, he is to be held 
as principal. Thompson v. McCullough, 224. 

The vendor of a bill or note, without endorsement by him, is responsi- 
ble for the genuineness of the paper. If the signatures of the parties 
thereto are forgeries, the consideration fails. Jd. 

No consideration need pass directly between the obligee in a bond and 
the surety. The consideration which supports the principal’s contract 
will support that of the surety. Notwithstanding the promise of the 
surety may appear to be founded on a past or executed consideration, 
he may, nevertheless, be liable; for the consideration may have moved 
at the instance or request of the surety ; and if so, the promise is not a 
naked one, but is coupled with the precedent request, and the subse- 
quent undertaking will be valid and binding upon him, and such re- 
quest may be inferred from the circumstances and the nature of the 
transaction. Robertson v. Findley, 384. 


. The debt of a third person to the payee is a sufficient consideration for 


the promise of the maker of a note. Brainard v. Capelle, 428. 

An agreement between the principal debtor and the creditor to extend 
the time of payment will not discharge the surety, although without 
his assent, unless it be made upon a good consideration. Ford v. 
Beard, 459. 

To make the endorser of a negotiable note liable upon protest for non- 
payment, due diligence must be used in giving notice of such protest. 
Sanderson v. Reinstadler, 488. 

What is due diligence is a question of law for the court. /d. 

When the endorser resides out of the city, it is sufficient to direct the 
notice to him through the post-office nearest to his residence or to that 
from which he is in the habit of receiving his letters. If he reside in 
the city, the notice may be served either at his residence or place of 
business. Jd. 


. The holder of a note is not required to see that the notice of protest 


actually reaches the endorser. /d. 
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the costs of the judgment recovered against him as endorser. Fenn v. 
Dugdale, Adm’x, 580. 

22, The judgment against the endorser is not evidence against the maker 
of the note. Jd. 

23. Where the endorser has satisfied a judgment upon the note against 
himself, his claim against the maker is upon the note itself, and not for 
money paid. Id. 

BOATS AND VESSELS. 


1. Plaintiff went on board a steamboat on the Mississippi river at one of 
her intermediate landings, and while transacting business with the boat 
was taken off to a landing below, against his remonstrance. Held, that 
the plaintiff is entitled to damages amounting to the reasonable value 
of the time lost and expense incurred in being taken to and returning 
from the place at which he was landed; and that if the master of the 
boat could have caused him to be landed at any point easy of access 
between the place he was taken off and where he was finally landed, 
but maliciously or wantonly and wrongfully refused so to do, plaintiff 
is entitled to such further damages as would be reasonable punishment 
for such malicious conduct. Stoneseifer v. Sheble, 243. 

. An action for an injury to the plaintiff’s steamboat while navigating the 
Mississippi river, beyond the waters of this state, caused by obstruc- 
tions wrongfully placed by defendant in the bed of the river, is transi- 
tory in its character, and the courts of this state have jurisdiction of the 
subject matter. Jason v. Warner, 508. 

3. The test of local or transitory actions is the subject matter to which 
the injury is done, not the subject causing the injury. Injury to per- 
sons and personal property are transitory, not local. Jd. 

BROKER. 


See PRINCIPAL AND AGENT. 


to 


1. If aperson buys paper from a note broker, and it does not appear that 
the latter disclosed the name of his principal, or that credit was given 
to the principal, and there is no other evidence to show that the broker 
was acting as agent for others except that he was known by the person 
dealing with him to be engaged in this sort of agency, he is to be held 
as principal. Thompson v. McCullough, 224. 

2, The vendor of a bill or note, without endorsement by him, is responsi- 
ble for the genuineness of the paper. If the signatures of the parties 
thereto are forgeries, the consideration fails. Jd. 


C 


CONTRACTS AND AGREEMENTS. 

1. Certain persons entered into an agreement in the following form: “We, 
the subscribers, bind and obligate ourselves to subscribe to the capital 
stock of the North Missouri Railroad Company the sums set opposite 
our names, one half the amount to be paid in six months and one half 
in twelve months from this date, on condition that a depot is located 

39—VOL. XXXI. 
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[J] 


cr 


on the lands of John F. Diggs, which adjoins High Hill. This subscrip- 
tion is made to comply with the terms on which the directors of said 
company have made the location of a depot on Diggs’ said land.” 
Held, that this was a subscription in presenti, and not a mere agree- 
ment to subscribe in future; that the subscription became absolute 
upon the location of the depot at the designated place. North Missouri 
Railroad Co. v. Miller, 19. 


. In making sales of real estate under orders of sale in partition, the sher- 


iff is the agent of both parties. Any appropriate entry or memoran- 
dum made by the sheriff in his sale book should be taken in connection 
with the papers in the partition case, and they should be regarded as a 
part thereof when the sufficiency of the memorandum is called in ques- 
tion. Stewart v. Garvin, 36. 


. An agreement entered into between the contractor for the construction 


of a railroad and his sub-contractor provided, that, in case of a violation 
of the terms of the contract by the latter, the contractor might declare 
the contract forfeited, or should have the right to such other measures 
as the engineer of the road might deem necessary to insure the com- 
pletion of the work by the time and in the manner stipulated, and to 
deduct from the current and final estimates such sum or sums as may 
be necessary to defray the expense of such measures. eld, that an 
express declaration of forfeiture was not necessary to entitle the con- 
tractor to take charge of the work in accordance with the direction of 
the engineer before the completion of the work. Maloney v. Malcolm, 45. 


. Where an agreement contains several stipulations on both sides, some 


of them of such a character that the damages resulting from a breach 
thereof could be easily estimated, and others such that breaches of 
them would be attended with losses difficult to be estimated, the sum 
specified in the agreement to be paid for the breach of any stipulation 
will be construed to be a penalty and not liquidated damages. Hammer 
v. Breidenbach, 49. 


. A, the proprietor of a brewery, entered into a contract with B, by which 


it was agreed that B should be employed as foreman of said brewery ; 
that he would guaranty ‘to furnish an excellent article of beer and 
lager beer :” that he would exert himself to sell said beer and lager 
beer to good customers, consult A, the proprietor, concerning all mat- 
ters of importance pertaining to the business and sale of the beer, and 
obtain his consent thereto; that he should receive a salary of one 
thousand dollars per year, payable at certain times; that he would be 
accountable for every damage which might result from his negligence 
or careless management. It was further stipulated as follows: ‘‘ Who- 
soever of the two contracting parties breaks this contract without suffi- 
cient cause, and which is contained in said contract, has to pay to the 
other party the sum of five hundred dollars in cash.” Held, that the 
sum thus stipulated to be paid should be construed to be a penalty, and 
not as liquidated damages; that the engagement of B to furnish an ex- 
cellent article of beer implied an obligation on the part of A to furnish 
him with such materials, and such a cellar or cave, as would be neces- 
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sary to the production of the desired quality of beer; that B would be 
justified in abandoning the contract if A should not fulfil these obliga- 
tions, or should furnish a cave in which it would be dangerous for B to 
go as required by the contract. Id. 

6. An agreement to convey land by deed of general warranty amounts to 
an engagement that the party so agreeing has or will have an indefea- 
sible title ; the vendor in such case must be able to convey such a title, 
otherwise he can not maintain an action for the specific performance of 
the contract. Luckett v. Williamson, 54. 

7. The courts will not, it seems, compel a purchaser to take a title, where 
the point on which it depends is too doubtful to be settled without liti- 
gation, or where the purchase wouid expose him to the hazard of such 
proceedings. Jd. 

8. Where the vendor has not substantially the whole interest he has con- 
tracted to sell, he can not enforce the contract against the purchaser, 
and yet the purchaser can insist on having all the vendor can convey, 
with compensation for the difference. Jd. 

9. Were a contractor builds a house on a lot for the owner thereof, the 
latter is not debarred of an action against the former to recover dam- 
ages for a noncompliance with the contract on the ground that he had 
accepted such house from the contractor, whether cognizant or not of 
such noncompliance at the time of the acceptance. Stewart v. Fulton, 59. 

10. Where a contract is by parol, it is the province of the jury to ascertain 
its terms; the determination of the legal effect of such contract, when 
its terms and their meaning are ascertained and fixed by the jury, it is 
for the court. Judge v. Leclaire, 127. 

11. Where a contract is by parol, it is for the jury to determine as a ques- 
tion of fact the terms used and their meaning, if obscure, or equivocal, 
or susceptible of explanation from extrinsic evidence ; the effect of such 
agreement, when its terms are given and their meaning fixed, is a 
question of law for the court. Belt v. Goode, 128. 

12. An instrument in writing purporting to be a present transfer of personal 
property operates, prima facie, as a complete transfer thereof from the 
day of its date. Caldwell v. Garner, 131. 

13. Where, from want of compliance with the terms of a written contract or 
from the fact that its terms have been varied by parol, an action can 
not be maintained on it, the whole matter is thrown into parol, and the 
written contract is of no avail except as bearing upon the measure of 
damages and other like matters. Boyd v. Camp, 163. 

14. Where a written contract not under seal is executed by an agent, it is 
not indispensable, in.order to bind the principal, that it should be ex- 
ecuted in the name and as the act of the principal; it will be sufficient 
if, upon the whole instrument, it can be gathered, from the terms 
thereof, that the party describes himself and acts as agent, and intends 
thereby to bind the principal and not to bind himself. Smith v. Alex- 
ander, 193. 

15. The addition to the name signed to a contract of the official character 
of the person so signing is such an indication of the representative 
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16. 


17. 


18. 
19. 


20. 
21. 


character of such signer as will warrant a resort to parol evidence to 
prove extrinsic circumstances, such as to whom the consideration 
passed and credit was given, the agent’s authority, &e.—by which the 
respective liability of the principal and agent may be determined. Jd. 
A and B entered into an agreement in the following form: ‘ Know all 
men by these presents, that I, A, have this, the 12th day of Febru- 
ary, 1857, sold to B the farm on which I reside in Meramec township, 
St. Louis county, state of Missouri, containing one thousand acres, 
more or less, bounded, &c., &c., for the sum of thirty dollars per acre, 
one third in cash, and the balance in five equal annual payments, bear- 
ing six per cent. per annum. I hereby acknowledge the receipt of five 
dollars in part payment of the same. The first payment to be made on 
the first day of January, 1858, when possession is to be given. As wit- 
ness our hands and seals the day and date above mentioned. [Signed] 
A, B.” The tract of land described contained by survey 1,098 82-100 
acres. Held—in a suit instituted by A against B to recover the third 
of the purchase money payable in cash, in which he claimed the sum 
of $10,983.20, at the rate of thirty dollars per acre for the whole num- 
ber of acres—that the tract embraced in the agreement was sold for the 
aggregate amount of $30,000, and not at the rate of thirty dollars per 
acre. Bozley v. Stevens, 201. 

Where at a sheriff’s sale under a decree of partition, C, one of the par. 
ties to the partition suit, became a purchaser, and agreed by parol with 
A, another of the parties to said suit, who was entitled to the greater 
portion of the proceeds of said sale, “that said A, (who was in posses- 
sion of the premises sold), should keep the place upon a price to be 
afterwards avreed upon. Jie/d, that this at furthest was only an agree- 
ment to sell upon terms to be afterwards settled, and therefore incapable 
of specific enforcement; nor, on account of the indefiniteness of its 
terms, can it be interpreted as a release by A of his claim to the pro- 
ceeds of the partition sale. Wiley v. Robert, 212. 

Such agreement is also within the statute of frauds. Jd. 

Where one man at the request of another performs beneficial services 
for him, unless it is agreed, or it can be so inferred from the circum- 
stances that the services were to be rendered without compensation, 
the law, in the absence of any express contract, will imply a promise 
on the part of him for whom the services were rendered to pay for them 
what they are reasonably worth. Dougherty v. Whitehead, 255. 
Principal bound by the acts of his agent. Jd. 

No consideration need pass directly between the obligee in a bond and 
the surety. The consideration which supports the principal’s contract 
will support that of the surety. Notwithstanding the promise of the 
surety may appear to be founded on a past or executed consideration, 
he may nevertheless be liable ; for the consideration may have moved 
at the instance or request of the surety, and if so, the promise is not a 
naked one, but is coupled with the precedent request, and the subse- 
quent undertaking will be valid and binding upon him, and such re- 
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22. 


23. 


24. 


27. 


28. 


quest may be inferred from the circumstances and the nature of the 
transaction. Robertson v. Findley, 384. 

Where M. and S. had put to livery a horse which was entrusted to 
them by C. for the purpose of trial before purchasing, and the credit 
was given to M. and S., a subsequent verbal promise of C. to pay for 
the keeping to the livery-man will be within the Statute of Frauds 
and void. Deegan v. Conzelman, 424. 

The debt of a third person to the payee is a sufficient consideration for 
the promise of the maker of a note. Brainard v. Capelle, 428. 

Where the partners had, prior to the dissolution, agreed with the holder 
of the note of the firm, that it should be renewed upon part payment 
at maturity, and a new note given for the balance, such agreement 
will be an authority to one of the partners, after the dissolution, to 
give a new note in the firm name in renewal, and the termination of 


the partnership is not a revocation of such authority. Richardson v. 
Moies, 480. 


. A promise by A to B upon a consideration moving from B to A, to pay 


C, a debt of B to C will not authorize an action by C against A, there 
being no privity of contract. Page v. Becker, 466. 


. A purchased land of B, and agreed to pay off the note which B had 


given, and secured by a mortgage upon the land. The note not having 
been paid by A or B to the holder of the encumbrance, C paid and 
took up the note from the holder, and sued A upon his promise made 
to B. Held, that he could not recover for want of privity, and for 
want of consideration. Jd. 

When work is done for another, although not in accordance with the 
contract therefor, yet if the work be accepted the doer thereof is en- 
titled to recover for the value of the work su done. (Somers v. Alls- 
man, 7 Mo. 580, cited and approved.) Dutro v. Walter, 516. 

If a contract is set up in a petition which is good at common law, the 
defence that it is not in writing, as required by the statute of frauds, 
&¢c., must be pleaded by him who would avoid it, and if not so pleaded, 
it is waived. Gardner v. Armstrong, 585. 


. The difference between the sum bid at an auction sale of land and that 


bid at a re-sale is a proper criterion of the damages sustained by the 
refusal of the purchaser to comply with his bid. Id. 


CONFLICT OF LAWS. 
See WILLS. 


2 


2. 


The question whether after-acquired real estate passes by a will is to 
be determined by the law of the place where such property is situate ; 
so also the forms and solemnities required to give the will its due at- 
testation and effect. Applegate v. Smith, 166. 

Where a will, executed in Kentucky according to the law of Missouri, 
is recorded in the former state, and an authenticated copy of such 
record is recorded in the proper county in this state, a copy of this last 
record furnishes conclusive proof of the will. Jd. 
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3. 


By a will executed in Kentucky a testator devised to his wife his whole 
estate, real, personal and mixed, “wherever situate.” After the date 
of the will, the testator acquired land in Missouri. Held, that the 
title to said land passed to the widow under the will; that such a title 
would not be divested by a deed of election executed by such widow 
declaring, that, in case it should be determined that her husband died 
intestate as to said land, she elected to take one half thereof subject to 
debts. Id. 


CONSTITUTION. 


1. 


bo 


or 


6. 


The stay law of March 7, 1861, is unconstitutional in its application to 
executions issued upon judgments rendered previous to the passage of 
said act. Stevens v. Andrews, 205. 


. In proceedings under the amended charter of the city of St. Louis, of 


February 23, 1853 (Rev. Ord. 1856, p. 157), the city is made primarily 
liable for only the damages assessed on account of the benefit that will 
result from the improvement to the public generally, and the city can 
not be held primarily so liable for the amount of benefits assessed 
against individuals. Shaffner v. City of St. Louis, 264. 


. Proceedings under such statute to deprive an individual of his property 


without his consent should be conducted in strict conformity to the re- 
quirements of the act which authorizes them, and if not so conducted 
they are null and void. Jd. 


. As to the constitutional validity of the act authorizing the City of St. 


Joseph to improve streets at the expense of adjoining property owners, 
see Sess. Acts, 1856-7, p. 249. City of St. Joseph v. O’ Donoghue, 345. 


. Juries in all courts of record must consist of twelve persons. (Vaughn 


v. Scade, 30 Mo. 600, affirmed.) Foster v. Kirby, 496. 

An emancipation of a slave under the twenty-third section of “A law 
respecting slaves” (R. C. 1825, p. 744)—the emanciration being made 
conditional upon the choice of the slave to emigrate to Liberia—is valid 
although said law made no effectual provision to obtain security from 
the person emancipating, in accordance with the requirements of the 
fourth clause of the twenty-sixth section of the third article of the con- 
stitution. Milton (of color) v. McKarney, 175. 


CONVEYANCES. 


i. 


2. 


4. A trust created and declared in conformity to the requirements of the 


To constitute a conveyance, there must be sufficient words showing an 
intention to grant an estate. McKinney v. Settles, 541. 

A became the purchaser of land at a sheriff’s sale and paid the purchase 
money, but before the deed was executed he died. The deed should be 


29 


made to the heirs of A. Swink v. Thompson, 336. 


. Ina petition for a reformation of a deed, the petitioner in his petition 


claiming to have purchased the north-east quarter of a quarter section, 
and that by mistake the deed recited the conveyance of the north-west 
quarter of the quarter section of land, the case was not one for a jury— 
the fact of the case being undisputed in proof. Gray v. Hornbeck, 400. 
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statute of frauds will be enforced, notwithstanding the consideration is 
voluntary. If, however, the transaction remains executory and incom- 
plete, an enforceable trust will not be held to be created. The equita- 
ble interest must be completely parted with. Zane v. Ewing, 75. 


5. A trust need not be created by writing, although, when it relates to real 


6. 


7 


8. 


9 


10. 


11 


13 


estate, it must be proved by writing. Jd. 

A complete divestiture of equitable title may be produced by a clear 

and unambiguous declaration of a trust, although a further disposition 

of the legal title is still in contemplation. Jd. 

. Where an assignment provides for the payment of the debts of certain 

designated creditors, conveying effects insufficient to pay such preferred 

debts, it will not be held to bring creditors unnamed and unprovided 
for “within the provisions of the assignment” by the following pro- 
vision: ‘“‘ When all said debts are paid in full, then hold the residue for 
the benefit of all my creditors, to be apportioned pro rata among them 
by the said trustee, and the remainder, if any, shall be paid to the party 

of the first part.” Many v. Logan, 91. 

A provision in the contract giving dowry to the wife, and conferring on 

her the right of renouncing and taking back every thing she brought 

into it, will have no effect as against creditors unless it has been record- 

ed. State, to use of Morrison’s Adm’r v. St. Gemme’s Adm’r, 231. 

. Under the fifth section of the act concerning marriage contracts, ap- 

proved December 22, 1824 (R. C. 1825, p. 526), all contracts of mar- 

riage, as well those entered into before as after the passage of the act, 
had to be recorded in the county where the property to be affected was 
situate, in order to be of any binding effect, except as between the par- 

ties thereto and such as had actual notice thereof. Jd. 230. 

Marriage contracts entered into before Louisiana became a part of the 

United States were within the purview of said marriage act, and had 

to be recorded in order to be binding on any strangers. (19 Mo. 446, 

affirmed.) /d. 

. The fact that one of the parties to a marriage contract died before the 
passage of said act of 1824, does not dispense with the obligation to place 
the contract upon the record to give it any binding effect as against 
third persons. /d. 


2. An omission to record such contracts did not affect its binding force 


upon the parties thereto, while it might deprive them of many of its 
intended benefits. Id. 

. Although a patent issued to a person not in existence is a nullity, yet a 
patent to a person under an assumed name is not void; if such person 
should, under such assumed name, transfer the land to a purchaser, the 
title would enure to the latter. Thomas vy. Wyatt, 188. 


CORPORATIONS, MUNICIPAL. 


1 


. In a proceeding to widen a street, as provided in the act incorporating 
the City of Lexington (Acts 1844-5, p. 162, § 12), the fact that the mayor 
is the owner of a lot on the street sought to be widened, does not dis- 
qualify him from the performance of the duties assigned to him as 


i 
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i 

ui 
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presiding judge of the mayor’s court before which the proceeding is 
held. City of Lexington v. Long, 369. 

2. All the owners of lots on a street sought to be widened are not required 
to join in appeal from the mayor’s court, whether they acquiesce in the 
verdict of the jury or not. The charter allows any person interested, 
who considers himself aggrieved by the verdict, to appeal. Jd. 

3. The question for the jury to determine in a proceeding to widen a street 
is, what damage the person whose lot is taken would sustain by the 
proposed alteration of the street; and the amount of benefit to lot own- 
ers on the other side of the street should not be taken into considera- 
tion in assessing such damage to the person, a part or whole of whose 
lot is taken. Id. 

4. In proceedings under the amended charter of the city of St. Louis, of 
February 23, 1853 (Rev. Ord. 1856, p. 1857), the city is made prima- 
rily liable for only the damages assessed on account of the benefit that 
will result from the improvement to the publie generally, and the city 
can not be held primarily so liable for the amount of benefits assessed 
against individuals. Shaffner v. City of St. Louis, 264. 

. Proceedings under such statute to deprive an individual of his property 
without his consent should be conducted in strict conformity to the re- 
quirements of the act which authorizes them, and if not so conducted 
they are null and void. Jd. 

6. As to the constitutional validity of the act authorizing the City of St. 
Joseph to improve streets at the expense of adjoining property owners, 
see Sess. Acts 1856-7, p. 249. City of St. Joseph v. O’ Donoghue, 345. 

CORPORATIONS. 
See Practice. RarLroaps. 

1. Under the statute (R. C. 1855, p. 376, § 2), process may be served on a 

railroad company in any county where there is any office or place of 

business of the company, although the president or chief officer may 

not be found in the county or reside therein. Dixon vy. Hannibal § St. 

Joseph Railroad Co., 409. 

. Certain persons entered into an agreement in the following form: “We, 
the subscribers, bind and obligate ourselves to subscribe to the capital 
stock of the North Missouri Railroad Company the sums set opposite 
our names, one half the amount to be paid in six months, and one half 
in twelve months from this date, on condition that a depot is located on 
the lands of John F. Diggs, which adjoins High Hill. This subscrip- 
tion is made to comply with the terms on which the directors of said 
company have made the location of a depot on said Diggs’ land.” THeld, 
that this was a subscription in presenti, and not a mere ayreement to 
subscribe in future; that the subscription became absolute upon the 
location of the depot at the designated place. North Missouri Railroad 
Co. v. Miller, 19. 


COSTS. 


1. Where the prosecution of an indictment is dismissed, on motion of the 
circuit attorney, at the costs of the defendant, an attorney’s fee of four 


a 


to 
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COSTS—( Continued.) 


dollars is not properly taxable, under the general law, against the de- 
fendant as costs. State v. Beard, 34. 

2. The adjudging of costs under sec. 12, Rev. Code 1855, p. 443, when the 
plaintiffs demand is reduced by proof of payments below the jurisdic- 
tion of the court, is not subject to any inflexible rule, and must be left 
to the discretion of the court. Johnson v. Devlin, 427. 


COURTS. 


See JurispicTion. Justices’ Courts. ADMINISTRATION. WILLS. 

PRACTICE. 

1. Where a county court has jurisdiction of the subject matter, and its 
judgment is only erroneous, such judgment can not be overturned in a 
collateral proceeding. State, to use of Morrison’s Adm’r v. St. Gemme’s 
Adm’r, v. 280. 

2. Under the statute which requires the clerk to affix his official seal to all 
process issued by him, and, “if none be provided, then his private seal” 
(R. C. 1855, p. 388, § 21), the sealing with his private seal need not be 
done by an impression in wax or other tenacious substance. A mere 
scroll affixed to the end of the name is sufficient. Swink v. T’homp- 
son, 336. 

. The disbursements made by a guardian out of the estate are to be ascer- 
tained by the court, and if in rendering his account a balance should 
appear in his favor, by reason of moneys voluntarily expended, ex- 
ceeding in amount the ward’s estate, such settlement can not have the 
effect of a judgment against the ward; nor would such settlement be 
any evidence of indebtedness. Wyatt v. Woods, 351. 

4, In a suit under the Mechanics’ Lien Act, (R. C. p. 1067,) the lien must 
be filed within ninety days after the work and labor done, or mate- 
rials furnished ; and if the lien be not filed within the time prescribed, 
the St. Louis land court has no jurisdiction to enter up a general judg- 
ment for the value of the work and materials against the person con- 
tracting therefor. Stebed v. Stock, 456. 

. Although a party suing upon a mechanic’s lien in the St. Louis land 
court fail to prove the facts which authorize a special execution, he will 
be entitled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 184, 
affirmed.) Mulloy v. Lawrence, 588. 

CRIMES AND PUNISHMENTS. 

1. A horse race is not a gambling device within the meaning of the seven- 
teenth section of the eighth article of the “Act concerning crimes and 
punishments.” (R.C. 1855, p. 627, § 17.) State v. Hayden, 35. 

2. Malice, in its legal sense, means a wrongful act done intentionally, with- 
out just cause or excuse. State v. Schoenwald, 147. 

3. In the trial of a person indicted for murder, the court may, by suitable 
instructions, if the evidence will warrant it, direct the jury that the 
case, as made out by the evidence, is one of murder in the first degree, 
and, if the evidence is believed, will not warrant a verdict for murder 
in the second degree, or for any of the degrees of manslaughter; such 


i) 


nn 
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CRIMES AND PUNISHMENTS—( Continued. ) 


an instruction is no invasion of the province of the jury, nor can it be 
regarded as a comment on the evidence. Jd. 

4. The defendant in atrial for murder should be present in person through- 
out the trial, and his presence should appear from the record; an entry 
of the proceedings on the second day of the trial in the following form: 
“Now again come as well the parties aforesaid as also the jurors,” &c., 
sufficiently shows the presence of the defendant. Jd. 

. Under the statute (R. C, 1855, p. 645, § 37), the owner of a slave can 
not be made liable for the loss of property belonging to plaintiff, where 
the offence charged against the slave was the burning of the barn in 
which the property of the plaintiff was at the time. (Affirming Strat- 
ton v. Harriman, 24 Mo. 824.) Armstrong v. Marmaduke, 327. 

6. As to the minimum of punishment for burglary and larceny under the 
statute, see R. C. 1855, p. 574, § 19. State v. Watson, 361. 

7. To justify a homicide, the defendant must have reasonable cause to 
apprehend immediate danger. It is not sufficient that he may think so. 
Good grounds for such apprehension must be made to appear to the 
jury. State v. O’Connor, 389. 

8. In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false 
pretences by means of which the property was obtained must be falsi- 
fied by distinct and specific averments, as in an assignment of perjury. 
State v. Peacock, 413. 

9. Each sale of intoxicating liquor without a license constitutes a distinct 
and separate offence against the state; different and distinct offences 
may be committed by selling to the same persons at different times. 
State v. Small, 197. 

10. Time is not material in the statement of the offence; a sale on one day 
may be alleged and the proof may be of a‘sale on another. Jd. 

11. To sustain a plea of former conviction, the burden of proof is devolved 
upon the defendant to show that the offence charged is the same of 
which he was formerly convicted ; it would not be sufficient to show 
that the testimony adduced was the same as that introduced on the 
former trial, where such testimony showed several distinct and sepa- 
rate offences. Jd. 


or 


D 


DAMAGES. 


1. Where an agreement contains several stipulations on both sides, some 
of them of such a character that the damages resulting from a breach 
thereof could be easily estimated, and others such that breaches of them 
would be attended with losses difficult to be estimated, the sum speci- 
fied in the agreement to be paid for the breach of any stipulation will 
be construed to be a penalty and not liquidated damages. Hammer v. 
Breidenbach, 49. 

2. A, the proprietor of a brewery, entered into a contract with B, by 
which it was agreed that B should be employed as foreman of said 
brewery ; that he would guaranty “to furnish an excellent article of 
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DAMAGES—( Continued. ) 


beer and lager beer;” that he would exert himself to sell said beer and 
lager beer to good customers; consult A, the proprietor, concerning all 
matters of importance pertaining to the business and the sale of the 
beer, and obtain his consent thereto; that he should receive a salary of 
one thousand dollars per year, payable at certain times; that he would 
be accountable for every damage which might result from his negli- 
gence or careless management. It was further stipulated as follows: 
“Whosoever of the two contracting parties breaks this contract with- 
out sufficient cause, and which is contained in said contract, has to pay 
to the other party the sum of five hundred dollars in cash.” Held, that 
the sum thus stipulated to be paid should be construed to be a penalty 
and not as liquidated damages; that the engagement of B to furnish an 
excellent article of beer implied an obligation on the part of A to furnish 
him with such materials and such a cellar or cave as would be neces- 
sary to the production of the desired quality of beer; that B would be 
justified in abandoning the contract if A should not fulfil these obliga- 
tions, or should furnish a cave in which it would be dangerous for B to 
go as required by the contract. Jd. 

8. In a suit against the securities as an administrator’s bond for a failure 
of the administrator to pay over a balance found due on settlement, 
one of the securities resisted successfully on the ground that the settle- 
ment was a nullity ; held, that the plaintiff was entitled, as against the 
other defendants against whom a judgment by default had been ren- 
dered, to nominal damages only. State, to use Mueller, v. Reinhardt, 95. 

4. In an action to recover damages for an assault and battery, where the 
petition is general, containing no allegation of any special damage, the 
plaintiff may give evidence of any damages naturally and necessarily 
resulting from the act complained of; where the damage is consequen- 
tial, it must be specially set forth in the petition. The plaintiff could 
not recover a doctor’s bill, incurred in consequence of the battery, 
unless such resulting damages were specially set forth. O'Leary v. 
Rowan, 117. 

5. A, on the 22d August, 1850, executed his non-negotiable promissory 
note to B, for one hundred and six dollars, payable six months after 
date. B, on the 25th of August, 1850, assigned said note to C by the 
following endorsement: “ For value received, I assign the within note 
to C. [Signed] B.” The consideration of the assignment was a horse 
of the value of eighty dollars. At the date of the assignment A was, 
and since has been, insolvent. Jeld, that the measure of damages in a 
suit by the assignee against the assignor is the consideration paid for 
the assignment, with interest from the date of the assignment; that the 
maker being insolvent at the date of the assignment, the cause of ac- 
tion accrued against the assignor from that date; that such cause of 
action would be barred by limitation in five years. Whisler v. Bragg, 
124. 

6. Where, from want of compliance with the terms of a written contract, 
or from the fact that its terms have been varied by parol, an action can 
not be maintained on it, the whole matter is thrown into parol, and the 
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~I 


10. 


11. 


written contract is of no avail except as bearing upon the measure of 
damages and other like matters. Boyd v. Camp, 1638. 


. Plaintiff went on board a steamboat on the Mississippi river at one of 


her intermediate landings, and while transacting business with the boat 
was taken off to a landing below, against his remonstrance. Held, that 
the plaintiff is entitled to damages amounting to the reasonable value 
of the time lost and expense incurred in being taken to and returning 
from the place at which he was landed ; and that if the master of the 
boat could have caused him to be landed at any point easy of access 
between the place he was taken off and where he was finally landed, 
but maliciously or wantonly and wrongfully refused so to do, plain- 
tiff is entitled to such further damages as would be reasonable punish- 
ment for such malicious conduct. Stoneseifer v. Sheble, 243. 


. In proceedings under the amended charter of the city of St. Louis, of 


February 23, 1853, (Rev. Ord. 1856, p. 157,) the city is made primarily 
liable for only the damages assessed on account of the benefit that will 
result from the improvement to the public generally, and the city can 
not be held primarily so liable for the amount of benefits assessed 
against individuals. Shaffner v. City of St. Louis, 264. 


. In an action under the statute, (R. C. 1855, p. 649, § 5,) a petition 


which neither avers negligence or misfeasance, nor states facts which 
would render such an averment unnecessary, is deficient. The ground 
of liability should be distinctly stated. The place where the accident 
occurred should be stated. Quick v. Han. & St. Jo. Railroad Co., 399. 
A sued B for damages to his house in excavating his lot in such manner 
that the bank fell and injured the wall of A’s house. In such case an 
instruction that if defendant managed his excavating so carelessly that 
thereby he contributed to the injury of plaintiff, is erroneous. Smith 
v. Hardesty, 411. 

The difference between the sum bid at an auction sale of land and that 
bid at a re-sale is a proper criterion of the damages sustained by the 
refusal of the purchaser to comply with his bid. Gardener v. Arm- 


strong, 535. 


. Where suit is brought for the wrongful taking or detention of goods, 


the value of the goods at the time of caption, with the interest thereon 
up to the time of trial, is the measure of damages ; and it was erro- 
neous to instruct the jury, that the value of the goods in the retail 
market, with interest, was the measure of damages. State, to use fc. v. 
Smith, 566. 


. A rented the premises in question from the owners, and sold his inter- 


est in them to plaintiff, the agent of owners recognizing plaintiff as their 
tenant previous to the time defendant entered the premises. Held, that 
plaintiff was entitled to possession at the time defendant entered, and 
if defendant, during the time he was in possession, injured said prem- 
ises so as to render them untenantable, then plaintiff is entitled to re- 
cover in action of trespass what it would cost to repair said injuries. 
Burt v. Warne, 296. 
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14. Where the widow renounces the provisions of her husband’s will, and 
elects to take her dower, and thereby diminishes the value of the pro- 
perty of one of the devisees, whether said devisee is entitled to com- 
pensation for the injury thus occasioned. (Quere.) Snead v. Shreve, 416. 

15. Under the “ Act for the better security of life, property and character,” 
(R. C. 1855, p. 647,) where the person killed left minor children, if the 
husband or wife of the deceased fail to sue within six months after 
the death, the right of action of the wife or husband is barred. If 
there be no minor children, the suit may be brought by the husband or 
wife within one year. Coover v. Moore § Walker, 574. 

16. It appears that the sum to be forfeited is not intended as a penalty, but 
as compensatory damages liquidated by the statute. Jd. 


DEDICATION. 


1. On the 29th August, 1835, H. dedicated to public use the lot in contro- 
versy by filing a plat in the office of clerk of the circuit court in Calla- 
way county, on which plat this lot was marked ‘ Market Square,” 
under the statute (R. C. 1825, p. 762.) On the 26th November, 1844, 
H. and his wife deeded the lot in controversy to the defendants. Held, 
that the statute of limitations runs against municipal corporations, and 
other authorities established to manage the affairs of the state, as 
against individuals ; and that the right of the public in property dedi- 
cated to public use may be lost by an adverse possession for ten years. 
Callaway County v. Nolley, 393. 

2. The fact that during Spanish times a crucifix or “calvary”? was erected 
on a lot in the village of St. Louis, that annual processions were made 
to said calvary and ceremonies performed there, that the same was 
frequented for purposes of devotion until after the change of govern- 
ment, that the person on whose lot said calvary was erected was direct- 
ed to remove a fence which obstructed the passage of the people thereto 
for purposes of devotion, would not warrant the conclusion that said lot 
was dedicated to the church, no usage or custom of the Spanish govern- 
ment authorizing a dedication in that form being shown. St. Louis 
Public Schools v. Erskine, 110. 


DEPOSITIONS. 
See Practice, Civin. Practice CriMINat. 


1. The rule requiring depositions taken in another cause to be filed before 
they are read, may be dispensed with when the ends of justice require 
it. When the evidence would operate as a surprise, the rule should 
not be suspended, except on terms which would not work injustice ; 
but if the evidence is merely cumulative and will not surprise, the rule 
may be dispensed with. Cabanné v. Walker, 274. 

2. The statement of a witness resident in the county, in his deposition 
taken four months before the trial, that he expected to leave for Texas, 
and the return of a subpeena “not found,” does not show that the wit- 
ness is beyond the jurisdiction of the court, so as to authorize the read- 
ing of the deposition. Wetherell v. Patterson, 458. 
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DEPOSITIONS—( Continued.) 


3. Objections to depositions must be presented to the court in which the 
case is tried, or they will not be noticed by the supreme court. Dutro 
v. Walter, 516. 


DIVORCE. 


1. Where the separation of a wife from her husband is with the consent of 
the latter, he is not entitled to a divorce on the ground of desertion and 
absence on the part of the wife. Simpson v. Simpson, 24. 

2. Where a husband, without a good cause, abandons his wife and refuses 
and neglects to maintain and provide for her, an annual allowance may 
be decreed in favor of the wife and children. d. 

DOWER. 


See Hussanp anp WIFE. 

1. The provisions in the territorial laws, January 21, 1815 (Terr. Laws, 
vol. 1, p. 418), relating to the assignment of dower and the carrying 
out of marriage contracts, were omitted in the revision of 1825. State, 
to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r, 230. 

2 In the revision of 1825, the only provision for setting apart the widow’s 
dower in slaves was contained in the sixty-fifth section of the adminis- 
tration act, relating to distribution. (R. C. 1825, p.—.) Id. 

8. Where the widow renounces the provisions of her husband’s will, and 
elects to take her dower, and thereby diminishes the value of the prop- 
erty of one of the devisees, whether said devisee is entitled to compen- 
sation for the injury thus occasioned. (Quere.) Snead vy. Shreve, 416. 

DRAM SHOPS. 
See INDICTMENTS. PRrActTIcE, CRIMINAL. 


1. Each sale of intoxicating liquor without a license constitutes a distinct 
and separate offence against the state; different and distinct offences 
may be committed by seliing to the same persons at different times. 
State v. Small, 197. 

2. Time is not material in the statement of the offence ; a sale on one day 
may be alleged and the proof may be of a sale on another. Jd. 

3. To sustain a plea of former conviction, the burden of proof is devolved 
upon the defendant to show that the offence charged is the same which 
he was formerly convicted ; it would not be sufficient to show that the 
testimony adduced was the same as that introduced on the former trial, 
where such testimony showed several distinct and separate offences. Jd. 


K 


EJECTM NT. 
See Lanp anp Lanp TiTLES. CONVEYANCES. 


1. Although a patent issued to a person not in existence is a nullity, yet a 
a patent to a person under an assumed name is not void; if such person 
should, under such assumed name, transfer the land to a purchaser, 
the title would enure to the latter. Thomas v. Wyatt, 188. 

2. The evidence taken before the board of commissioners organized under 
the act of Congress of July 9, 1832, (4 U. S. Stat. 565,) can not be ad- 
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EJECTMENT—( Continued. ) 


mitted in evidence in another suit, in proof of the inhabitation, cultiva- 
tion or possession necessary to show a confirmation under the act of 
1812. Cabanné v. Walker, 275. 


. The act of Congress of July 4, 1836, only gives title from its date, and 


does not operate retrospectively, and give title from the passage of the 
act of July 27, 1882, organizing the board of commissicners. Id. 


. By the act of Congress of January 27, 1831, the United States relin- 


quished all their right, title and interest in the lands reserved for 
schools by the act of 1812. Zd. 


. A certificate of confirmation by the first board of commissioners vested 


title only in the party in whose name the certificate issued ; but where 
the confirmee had, previously to the issuing of the certificate, made a 
deed for part of the land, retaining a mortgage to secure the payment 
of the purchase money, and, after the issuing of the certificate, upon 
the margin of the original deed and archive acknowledged to have re- 
ceived full satisfaction and payment of the mortgage, such acknow- 
ledgment was equivalent to a re-execution of the deed as of that date, 
and vested the title acquired by the confirmation in the purchaser. 
Leitensdorfer v. Goebel, 474.- 


. The fact that during Spanish times a crucifix or “calvary” was erected 


on a lot in the village of St. Louis, that annual processions were made 
to said calvary and ceremonies performed there, that the same was 
frequented for purposes of devotion until after the change of govern- 
ment, that the person on whose lot said calvary was erected was 
directed to remove a fence which obstructed the passage of the people 
thereto for purposes of devotion, would not warrant the conclusion that 
said lot was dedicated to the church, no usage or custom of the Spanish 
government authorizing a dedication in that form being shown. S&. 
Louis Public Schools v. Erskine, 110. 


. The map of the village of St. Louis made by Auguste Chouteau, one of 


the reputed founders of said village, about the period of said founding, 
in 1764, and placed by him in the office of the United States recorder 
of land titles in the year 1825, having been regarded as a public paper 
for a long period and inventoried as such, is admissible in evidence to 
show the plan upon which the town was laid out. Jd. 


. In an action under the statute which prescribes the mode of proceeding 


in quieting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required 
in order to give the court jurisdiction ; notice by publication to a non- 
resident is not sufficient. Grant v. King, 312. 


. In order to institute proceedings under the statute (R. C. 1855, p. 1241, 


§ 62), the petitioner should be in actual possession of the premises. 
The object of this proceeding is not for the purpose of settling the title 
to the premises in the first instance, but is only preliminary to an action 
which the defendant or adverse claimant may be ordered to bring for 
that purpose. Von Phul vy. Penn, 333. 
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INDEX. 


EQUITY. 
See Speciric PerrorMance, 1, 2, 8, 4. Practice. Sates. 


1. An actual possession of land is not necessary to enable a tenant in com- 


mon to maintain an action for a partition against his co-tenant; to de- 
feat such action there must be an ouster by such co-tenant. Rozier v. 
Griffith, 171. 


2. Where the determination of equitable rights is sought, the rule that 


prevents the maintenance of an action at law for partition by une tenant 
in common against an alleged co-tenant, who claims to hold adversely, 
is inapplicable; the proceedings in such case will not be suspended 
short of rendering complete justice between the parties. Jd. 

Courts of equity can enforce trusts between tenants in common and at 
the same time make partition and take an account for the rents and 
improvements or moneys paid for the common benefit; where one 
joint owner appears to have received more than his share of the estate, 
a court of equity will direct an account, and will not confine its relief to 
partition. Jd. 


ERROR. 
See Practice, Civit. Practice, CRIMINAL. 
a. 


At law, a judgment which is irregular as to one of several defendants 
for want of due service of process upon him, is irregular as to all, and 
will be set aside. (Smith’s administrator v. Rollins, 25 Mo. 410, 
affirmed.) Pomeroy v. Betts, 419. 


. Where the appellant fails to file the transcript of the record within the 


time limited by statute, and the appellee produces such transcript, the 
judgment will be affirmed unless good cause to the contrary be shown. 
Boggs v. America Insurance Co., 499. 


. What will be good cause must depend upon the facts presented in each 


case, Within the discretion of the court. Jd. 


. When a party has been summoned as a witness, in accordance with 


Rev. Stat. 1855, p. 1577, and fails to attend, it is no error to strike out 
his pleading, and to enter judgment against him. Haskell v. Sullivan, 
435. 


. The supreme court will not entertain a motion in arrest of the judgment 


of the inferior court. Jd. 


. Where the instructions given fully state the law applicable to the facts 


of the case, the refusal of other instructions asked will not be error 
although such instructions be correct. (Bay v. Sullivan, 30 Mo. 191, 
affirmed.) Gonsollis v. Gearhart, 585. 


. Instructions calculated to mislead, by reason of being equivocal or am- 


biguous, are erroneous. Belt v. Goode, 128. 


. It is unusual for the court to point out a particular witness and tell the 


jury to disregard his testimony, if they think he has testified falsely in 
one particular ; and when this is done and all instructions upon the de- 
fence which the witness’ testimony tends to establish are refused, it is 
clearly erroneous and a good ground for reversal. State v. Stout, 406. 


. It is error for a court to instruct a jury upon a state of facts which 


there is no evidence in the cause to sustain. Atkins v. Nicholson, 488. 
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EVIDENCE. 
See WITNESSES. 


1. 


Where the existence of a judgment is at issue, it must be proved by the 
production of the record or an authenticated copy; where, however, 
the judgment itself is not at issue—as where the assignment of a judg- 
ment is proved to be the consideration of a sale of goods—the produc- 
tion of the record or an authenticated copy is not necessary. State, to 
use, §c. v. Scott, 121. 

Under the statute (R. C. 1855, p. 723, § 2, 6), it is not necessary that the 
statute book offered in evidence should purport to be printed under the 
authority of the state or territory in order to be admitted in evidence: 
if it purports to contain the laws of the state or territory, it will be 
sufficient. Cummings v. Brown, 309. 


. The map of the village of St. Louis made by Auguste Chouteau, one of 


the reputed founders of said village, about the period of said founding, 
in 1764, and placed by him in the office of the United States recorder 
of land titles in the year 1825, having been regarded as a public paper 
for a long period and inventoried as such, is admissible in evidence to 
show the plan upon which the town was laid out. St. Zouis Pub. Schools 
v. Erskine, 110. 


. The evidence taken before the board of commissioners organized under 


the act of Congress of July 9, 1882, (4 U. S. Stat. 565,) can not be ad- 
mitted in evidence in another suit, in proof of the inhabitation, cultiva- 
tion or possession necessary to show a confirmation under the act of 
1812. Cabanné v. Walker, 275. 


. The addition to the name signed to a contract of the official character 


of the person so signing, is such an indication of the representative char- 
acter of such signer as will warrant a resort to parol evidence to prove 
extrinsic circumstances, such as to whom the consideration passed and 
credit was given, the agent’s authority, &c.—by which the respective 
liability of the principal and agent may be determined. Smith v. Alex- 
ander, 193. 


. Where a contract is by parol, it is the province of the jury to ascertain 


its terms; the determination of the legal effect of such contract, when 
its terms and their meaning are ascertained and fixed by the jury, is 
for the court. Judge v. Leclaire, 127. 


. Where, from want of compliance with the terms of a written contract or 


from the fact that its terms have been varied by parol, an action can 
not be maintained on it, the whole matter is thrown into parol, and the 
written contract is of no avail except as bearing upon the measure of 
damages and other like matters. Boyd v. Camp, 1638. 


. Declarations made by an agent after the expiration of his agency are 


not admissible in evidence as such; they could constitute no part of the 
res geste. Caldwe!l v. Garner, 131. 


. Declarations made by a grantor at the time of the execution of a deed 


of assignment are admissible in evidence as a part of the res geste, on 
an issue raised as to the validity of the deed on the ground of its hin- 
dering and delaying creditors. Potter v. McDowell, 62. 


40—voL. XXXI. 
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EVIDENCE—( Continued. ) 
10. The evidence of an accomplice is admissible, yet his evidence should be 


a3. 


12. Evidence of the general good character of the defendant, restricted to 





§22 INDEX. 





received with great caution, particularly when uncorroborated. State 
v. Watson, 361. 

A letter, written by the defendant after his arrest and before trial, in 
relation to confessions made by an accomplice, is admissible in evidence 
against him. Jd. 





the trait of character in issue, is admissible in all criminal trials. State 
v. O'Connor, 389. 


EXECUTION. 


1 


4. The stay law of March 7, 1861, is unconstitutional in its application to 


a 


6. Mere inadequacy of price is not sufficient ground for setting aside such 


9. A became the purchaser of land at a sheriff’s sale and paid the purchase 





. Where courts have a discretion in the setting aside of judgments, they 


See Sates. PRaActice. 


. A party to a judgment, who procures the issuance and levy of an exe- 
cution thereunder, derives no protection from such judgment in the 
matter of such levy, where the judgment is afterwards vacated for ir- 
regularity. Young v. Bireher, 136. 


may impose such conditions and restrictions as the circumstances will 
warrant. Id. 

. The liability of the sureties in the official bond of an officer for a failure 
on his part to pay over money collected by him under an execution, is 
not such a liability as will constitute them debtors of the plaintiff in 
such execution so as to subject them to garnishment process as debtors 
of the latter. Eddy v. Heath’s Garnishees, 141. 


executions issued upon judgments rendered previous to the passage of 
said act. Stevens v. Andrews, 205. 

. Where a sheriff’s sale under execution is made by him in the usual way 
and at the usual place, the sale will not be set aside because the sheriff 
did not give special notice to the plaintiff’s attorney of such sale, unless 
it appears that the sheriff promised to give such special notice and 
failed so to do. Meier v. Zelle, 331. 


sale where it has been conducted fairly and properly in all respects. 
Id 

. The object of the statute (R. C. 1855, p. 248, § 32) in giving to the 
court the power to order the sale of perishable property, is to confide a 
power to be used for the benefit of both parties, and the sheriff to whom 
the order is issued is not under the control of either party, and they 
can not order such sale to be stopped. If the officer neglects to sell at 
the time ordered, he does it at his own peril. Oeters v. Aehle, 380. 

. The doctrine concerning the effect of a plaintiff holding up an execution 
or stopping proceedings under it after levy, as regards other creditors, 
does not apply to proceedings under that section of the attachment 
act. Id. 


money, but before the deed was executed he died. The deed should be 
made to the heirs of A. Swink v. Thompson, 336. 
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FORCIBLE ENTRY AND DETAINER. 
See LANDLORD AND TENANT. PoOssESSION. 


1. The possession of premises by a party under a mere permission to oc- 
cupy for an indefinite period, no rent being reserved, is not a tenancy 
from year to year; three months’ notice to quit is not necessary. Wil- 
liams v. Deriar, 13. : 

2. An action of forcible entry and detainer does not abate by the death of 
the defendant; since it is an action for damages, and also for the pos- 
session of land, it should be continued against the heirs and the ad- 
ministrator ; if the heirs have no interest in the premises, they can dis- 
claim and the suit can proceed against the administrator. Brewington 
v. Stephens, 38. 


FRAUDULENT CONVEYANCES. 
See Fraups. SA.Lgs. 


1. To avoid a deed on the ground that it operates to hinder and delay the 
creditors of the grantor therein, it is not necessary to show that the 
act of the grantor therein is corruptly fraudulent; if the deed is volun- 
tary and hinders and delays creditors, it is fraudulent in law, irrespect- 
ive of the motives of the grantor. Potter v. McDowell, 62. 

2. Where the invalidity of the deed, as being fraudulent and void as to 
creditors, rests upon extrinsic facts, it is a question, under proper in- 
structions, for the jury. dd. 

8. A deed of trust made te secure an indebtedness due from the grantor is 
not rendered void by the fact that time is given within which to exe- 
cute the trust, provided the time is not unreasonable ; what is a rea- 
sonable time must depend upon the character of the property and the 
circumstances of the case. Id. 

4. To make a voluntary deed fraudulent and void as to existing creditors, 
it is not necessary that the assignor should have been insolvent at the 
time of its execution. If a debtor is in embarrassed circumstances, 
and makes a voluntary conveyance, and is afterwards unable to meet 
his debts, owing at the time of the assignment, in the ordinary course 
prescribed by law for their collection, or is reduced to such a condition 
that an execution against him would be unavailing, such conveyance is 
void as to those debts, and the property conveyed is subject to their 
payment. Jd. 

. Under the 8th section of the Statute of Fraudulent Conveyances, where 
the mortgagor or grantor in a deed of trust of personal property re- 
tains possession, it is sufficient that the deed be recorded in the county 
in which the mortgagor or grantor resides. Bevans v. Bolton, 437. 

6. The removal of the grantor or mortgagor with the personal property to 
another county will not affect the title of the mortgagee or trustee, 
nor their right to the possession for the purpose of paying the debts 
secured by the deed. And as against creditors, residents of the same 
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FRAUDULENT CONVEYANCES—( Continued.) 


10. 


11. 


12. 


138. 


14. 


county with the grantor, it is not necessary that the deed be again re- 
corded in the county to which the mortgagor removes. Id. 


. If the mortgage or deed of trust be not recorded, and the mortgagor re- 


tain possession of the personal property, the deed will be fraudulent 
as to the creditors of the mortgagor, although they have actual notice 
of the execution of such deed. Jd. 


. A deed of trust or mortgage of personal property may be void in part 


and valid in part, under Sec. 1 of Statute of Fraudulent Conveyances. 
State, to use, &c. v. Tasker, 445. 


. The possession of personal property by the grantor in a mortgage or 


deed of trust to secure creditors will not avoid the deed; it is the pos- 
session with the power of sale in the grantor which defeats the instru- 
ment, and the effect will be the same although neither expressed nor 
necessarily implied from the terms of the deed. Jd. 

If the right to possession and power of sale in the grantor appear upon 
the face of the deed, it will be a fraud in law; but if it do not appear 
upon the face of the deed, but in evidence upon the trial, it will be 
fraudulent in fact. The statute thus provides, upon principles of pub- 
lic policy, without regarding the actual! intention of the parties. Jd. 

A deed of trust of the machinery, tools and fixtures of a manufacturing 
establishment will not be void because the grantor, by the terms of 
the deed, retains the possession for the purpose of carrying on his busi- 
ness, no implication of law arising that he retains any authority to dis- 
pose of the property thus conveyed. Jd. 

A deed of trust, conveying the machinery, tools and fixtures of a man- 
ufacturing establishment, contained this additional clause: ‘ Also, all 
property goods, tools, wares, materials, pictures, machinery, stock, 
rough or finished materials, and all things whatever now, or that may 
be hereafter used, bought or belong to the said party of the first part, 
in the course of his usual trade or business.”” Held, that such deed was 
not void upon its face. Jd. 

To render a deed of trust or mortgage upon personal property, duly 
recorded, fraudulent upon its face, the deed must plainly or by neces- 
sary implication express the right of the grantor to remain in posses- 
sion, and his power to dispose of the property. Voorhis v. Langsdorf, 
451. 
Where a deed of trust conveyed the fixtures and furniture of a store, 
and also the stock of merchandise ; held, that if the merchandise was 
left in the possession of the grantor with the intent that he should have 
the power of disposing of the same, that the deed would be void as to 
such stock. State, to use, fc. v. D’Oench, 4538. 


. Where the vendor of goods remains in possession, the burden of proof 


is upon the vendee to rebut the presumption of fraud, and to show that 
the sale was made in good faith and for a valuable consideration; and 
in the absence of such proof, the possession is conclusive evidence of 
fraud. State, to use, §c. v. Smith, 566. 
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FRAUDS AND PERJURIES. 
See SaLEs. CONTRACTS AND AGREEMENTS. 


1. In making sales of real estate under orders of sale in partition, the sher- 
iff is the agent of both parties. Any appropriate entry or memoran- 
dum made by the sheriff in his sale book should be taken in connection 
with the papers in the partition case, and they should be regarded as a 
part thereof when the sufficiency of the memorandum is called in ques- 
tion. Stewart, to use, &c. v. Garvin, 36. 

2. A memorandum made by a deputy sheriff and signed by him of a sale 
of one of several lots in a partition proceeding, in which Louis Robert 
and others were plaintiffs, and one B. T. Adams, defendant, was as 
as follows: ‘ Partition, lands—Louis Robert v. B. T. Adams—lot No. 
11—274.80-100 a.—Louis Robert, $10.50 per a.—$2,885.40.” Held, 
that this memorandum was sufficient to take the case out of the 
statute of frauds. (Wiley v. Robert, 27 Mo. 388, affirmed.) Wiley v. 
Robert, 212. 

3. Where at a sheriff’s sale under a decree of partition, C, one of the par- 
ties to the partition suit, became a purchaser, and agreed by parol with 
A, another of the parties to said suit, who was entitled to the greater 
portion of the proceeds of said sale, “that said A, (who was in posses- 
sion of the premises sold), should keep the place upon a price to be 
afterwards agreed upon. Held, that this at furthest was only an agree- 
ment to sell upon terms to be afterwards settled, and therefore incapable 
of specific enforcement; nor,-on account of the indefiniteness of its 
terms, can it be interpreted as a release by A of his claim to the pro- 
ceeds of the partition sale. Jd. 


4. Such agreement is also within the statute of frauds. Jd. 


5. Where M. and S. had put to livery a horse which was entrusted to 
them by C. for the purpose of trial before purchasing, and the credit 
was given to M. and S., a subsequent verbal promise of C. to pay for 
the keeping to the livery-man will be within the statute of frauds 
and void. Deegan v. Conzelman, 424. 

6. If a contract is set up in a petition which is good at common law, the 
defence that it is not in writing, as required by the statute of frauds, 
&c., must be pleaded by him who would avoid it, and if not so pleaded, 
it is waived. Gardner vy. Armstrong, 535. 


G 


GUARDIAN AND WARD. 


1. The disbursements made by a guardian out of the estate are to be ascer- 
tained by the court, and if in rendering his account a balance should 
appear in his favor, by reason of moneys voluntarily expended, ex- 
ceeding in amount the ward’s estate, such settlement can not have the 
effect of a judgment against the ward; nor would such settlement be 
any evidence of indebtedness. Wyatt v. Woods, 351. 











H 


HEIR AND ANCESTOR. 


1. Quere, whether an action in the nature of an action of debt can be 
maintained against an heir on the bond of his ancestor. Whittelsey vy. 
Brohammer, 98. 

2. Where the judgment rendered against the heir in such case is a gene- 
ral judgment, it can bind only from the time of the rendition thereof; 
it will not operate by way of relation so as to affect sales of lands 
descended to the heir from such ancestor made in good faith before the 
rendition of such judgment. Jd. 

HIGHWAYS. 


See Rartroaps. Nuisance. NEGLIGENCE. 
i. 


The grant to arailroad company of a right of way merely over a public 
street in a city or town will not authorize the placing of any obstruc- 
tions in the street, such as will render it useless as a street; for the 
purpose of establishing depots, depot yards, or other structures, for the 
convenience or business of the railroad company, ground must be pro- 
cured not already dedicated to uses inconsistent with such purposes. 
Lackland y. North Mo. Railroad Co., 180. 


. The grant to a city of a power to “open, alter, abolish, widen, extend, 


establish, grade, or otherwise improve and keep in repair streets,” would 
not authorize an appropriation of a street to such uses as would be en- 
tirely inconsistent with its use as a street. Id. 


. The right of the owner of a lot in a town or city to the use of the ad- 


joining street is as much property as the lot itself; the owner of the lot 
can not be deprived of this right by the obstruction of the street without 
compensation. It is immaterial in such case whether the owner of the 
lot owns to the middle of the street or not. Id. 


. In a proceeding to widen a street, as provided in the act incorporating 


the City of Lexington (Acts 1844-5, p. 162, § 12), the fact that the mayor 
is the owner of a lot on the street sought to be widened, does not dis- 
qualify him from the performance of the duties assigned to him as 
presiding judge of the mayor’s court before which the proceeding is 
held. City of Lexington v. Long, 569. 


. All the owners of lots on a street sought to be widened are not required 


to join in appeal from the mayor’s court, whether they acquiesce in the 
verdict of the jury or not. The charter allows any person interested, 
who considers himself aggrieved by the verdict, to appeal. /d. 


. The question for the jury to determine in a proceeding to widen a street 


is, what damage the person whose lot is taken would sustain by the 
proposed alteration of the street; and the amount of benefit to lot own- 
ers on the other side of the street should not be taken into considera- 
tion in assessing such damage to the person, a part or whole of whose 
lot is taken. Jd. 

Under the statute (Acts 1856-7, p. 249) which authorizes the city of 
St. Joseph to assess the cost of macadamizing, paving and repairing 
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HIGHWAYS—( Continued.) 


streets, to the owners of adjoining property in proportion to their front 
on said streets, the cost of paving, &c., of the crossings should be as- 
sessed to the property owners of the adjoining blocks in proportion to 
their front, in such manner as the city ordinances require. Powell y. 
City of St. Joseph, 347. 

8. An indictment under the statute (R. C. 1855, p. 636, § 58) should desig- 
nate the particular highway on which the offence was committed. State 
v. Hogan, 340. 


HUSBAND AND WIFE. 


See Marriace Contract. Dower. ConveYances. FRAUDULENT 
CoNVEYANCES. 

1. Where the separation of a wife from her husband is with the consent of 
the latter, he is not entitled to a divorce on the ground of desertion and 
absence on the part of the wife. Simpson v. Simpson, 24. 

2. Where a husband, without a good cause, abandons his wife and refuses 
and neglects to maintain and provide for her, an annual allowance may 
be decreed in favor of the wife and children. /d. 

8. A husband can not, to the prejudice of his creditors, settle on his wife, 
without a valuable consideration, property that may have come to him 
by means of the marriage. Potter v. McDowell, 62. 

4. C. was the daughter of L., and on the death of L. a partition of his real 
estate was applied for by his heirs, and upon report of commissioners it 
was ordered to be sold, ten per cent. to be paid in cash, and the pur. 
chaser to have a credit on the balance of six and twelve months, giving 
note and security. C.and her husband were parties to the partition 
proceeding, and in the judgment it was declared that they were enti- 
tled to one sixth the real estate. Afterwards, and before the notes ta- 
ken became due, the sheriff accepted orders from the husband of C. for 
the amount due his wife ; and before the notes were due, and before the 
sheriff paid any money on the orders, the husband died, and the wife 
(C.) notified the sheriff not to pay over. Jie/d, that as to the ten per 
cent. collected and in the hands of the sheriff, the assignment of the 
husband would be valid and extinguishes the wife’s right of survivor- 
ship; but that the notes could not be converted into money or be re- 
duced to possession, either by the husband or his assignees, before they 
became due, and as the husband died before they were due, the wife 
would take by survivorship. Craft v. Bolton, 355. 


I 


INSURANCE. 
See ConrTRACTS. 


1. Where a policy of insurance on a steamboat for a year contains a stip- 
ulation that “in case any note or obligation given for the premium on 
this risk shall not be paid at maturity, such failure of payment shall, at 
the option of the company, render this policy void,” and the company 
does avoid the policy on the ground of failure to pay the premium note, 
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INSURANCE—( Continued. ) 


the company loses thereby a pro rata proportion of the premium, and 
is entitled to recover such portion only thereof as bears the same ratio 
to the full amount thereof as the period of the risk up to the time of the 
avoidance of the policy bears to the entire period originally covered by 
the policy. Pennsylvania Ins. Co. of Pittsburg v. Geraldin, 30. 


. An agreement in a policy of insurance, executed by a foreign insurance 


company, that the insured waives the right to bring an action upon the 
policy except in the courts of the state incorporating such company, 
is void, both as against public policy and the statute of this state re- 
lating to foreign insurance companies of Dec. 8, 1855. (R. C. p. 884.) 
Reichard v. Manhattan Ins. Co., 518. 


. Where, in a policy of insurance upon life, the representation was made 


that the insured was sober and temperate and in good health; if the 
representation was true at the time it was made, the subsequent habits 
of the insured would be no bar to a recovery upon the policy. /d. 


. A notice by an insurer, under the conditions of the policy authorizing 


him at his election to rebuild and repair in case of loss, that he elects 
to repair or rebuild, is a waiver by the insurer of any defence based 
upon misrepresentation of the assured at the time of the application, no 
fraud or mistake being shown. Bersche et al. v. Globe Mut. Ins. Co., 546. 


. A condition in a policy that misrepresentation or concealment shall 


make the insurance void and of no effect, may be waived by the insu- 
rer. Id. 


. A provision in a policy of insurance upon buildings, that it should be 


void unless the encumbrances be expressed therein, is satisfied if the 
application (which formed part of the policy) state that the property 
was encumbered, without stating theamount. Bersche etal. v. St. Louis 
Mut. Ins. Co., 555. 


. The notice given by the insurance company to the assured, after the 


fire, of its determination to rebuild the premises, was a waiver of the 
defence that the assured had not stated the amount of the encumbran- 
ces upon the property insured. Id. 


. A policy of insurance was issued in the sum of $5,000 upon merchan- 


dise held on trust and commission, which provide« that in case of plu- 
rality of insurance the company should be liable for such proportion 
of the loss to the subject insured as the amount insured by the com- 
pany should bear to the whole amount insured thereon. The insured 
also held another policy in the sum of $4,000 on merchandise held on 
trust and commission, and also on merchandise held on storage. A loss 
happened to the amount of $9,157.75, of which $7,470.75 was mer- 
chandise held on commission and $1,687 held on storage. eld, that 
as the insured was to be made whole as far as the amount insured upon 
the subject of loss would avail, that the value of merchandise held on 
storage should be deducted from the amount insured in the second pol- 
icy on goods held on commission and storage, to determine the whole 
amount insured upon the subject insured in the first policy, and that 
defendant must pay the full amount expressed in its policy; the loss 
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INSURANCE—( Continued.) 


exceeding the amount insured in both policies after deducting the mer- 
chandise held on storage from the amount expressed in the second pol- 
icy. Angelrodt ¢ Barth v. Delaware Mut. Ins. Co., 598. 


INDICTMENT. 
See Practice, CRIMINAL. CRIMES AND PUNISHMENTS. 


1. In an indictment for the fraudulent and felonious uttering, publishing 
and selling of a counterfeit bank note, it is not necessary to describe 
said note specifically (R. C. 1855, p. 1178, § 31); where, however, the 
said note is described specifically, the proof must conform to the allega- 
tions. State v. Smith, 120. 

2. An indictment under the statute (R. C. 1855, p. 636, § 58) should desig- 
nate the particular highway on which the offence was committed. State 
v. Hogan, 340. 

8. Where the words endorsed on an indictment, ‘A true bill. ; 
Foreman of the Jury” are printed, and the name of the foreman was 
appended to the words descriptive of his office, instead of preceding 
them, the indictment should not be quashed. State v. Hogan, 342. 

4. Nor is it sufficient cause for quashing an indictment that the record 
does not show that the bill was filed, nor on what day it was filed. Jd. 

5. In an indictment under the statute which says that ‘‘every person who 
shall wilfully and maliciously break, destroy, or injure,” &c., the prop- 
erty of another (R. C. 1855, p. 584, § 60), the offence is well described 
as a breaking alone, or as destroying, or as injuring, as either act is to 
commit an offence, and one or all these things may be charged accord- 
ing to the circumstances of the case. State v. Batson, 348. 

6. Under that statute no negative averment is necessary. Jd. 

7. In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false 
pretences by means of which the property was obtained must be falsi- 
fied by distinct and specific averments, as in an assignment of perjury. 
State v. Peacock, 418. 

8. A general verdict on an indictment with two counts is good. If either 
count will sustain the verdict, it must stand. Where there are two 
counts and one of them bad, the verdict will be supported by the judg- 
ment. State v. Watson, 361. 





JUDGMENT. 


See Courts. Practice, Crviz. Practice, CRIMINAL. 


1. A judgment of probate of a will is a judicial act, and, like any other 
judgment of a court of competent jurisdiction, it stands as a judgment 
binding upon all the world, until set aside in the mode and within the 
time allowed by law; its validity as a will can not be attacked col- 
laterally. Jourden v. Meier, 40. 

2. The insufficiency of the proof on which the probate of a will is granted 
constitutes no valid objection to the admissibility in evidence, of the 
record of probate. Jd. 
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JUDGMENT—( Continued.) 


3. 


10. 


ii. 


12. 


13. 


14. 


15. 


Where the judgment rendered against the heir in such case is a gene- 
ral judgment, it can bind only from the time of the rendition thereof; 
it will not operate by way of relation so as to affect sales of lands de- 
scended to the heir from such ancestor made in good faith before the 
rendition of such judgment. Whittelsey v. Brohammer, 98. 


. Where the existence of a judgment is at issue, it must be proved by the 


production of the record or an authenticated copy ; where, however, 
the judgment itself is not at issue—as where the assignment of a judg- 
ment is proved to be the consideration of a sale of goods—the produc- 
tion of the record or an authenticated copy is not necessary. State, to 
use, §c. v. Scott, 121. 

A party to a judgment, who procures the issuance and levy of an exe- 
ecution thereunder, derives no protection from such judgment in the 
matter of such levy, where the judgment is afterwards vacated for ir- 
regularity. Young v. Bircher, 136. 


. Where courts have a discretion in the setting aside of judgments, they 


may impose such conditions and restrictions as the circumstances will 
warrant. Id. 


. Where a judgment is entered against the defendant, and afterwards the 


court on motion arrested the judgment, but no final judgment was en- 
tered after the motion in arrest was sustained, the case is still pending 
in the court below, and an appeal being prematurely taken, will be dis- 
missed. Garesché v. Emerson, 258. 

A confession of judgiuent which sets out a promissory note as the con- 
sideration, is subject to be set aside by other judgment creditors of the 
judgment debtor; but such a confession of judgment is valid as be- 
tween the parties thereto. How v. Dorscheimer, 349. 


. At law, a judgment which is irregular as to one of several defendants 


for want of due service of process upon him, is irregular as to all, and 
will be set aside. (Smith’s administrator v. Rollins, 25 Mo. 410, 
affirmed.) Pomeroy v. Betts §- Mellen, 419. 

An appearance for the purpose of setting aside an irregular judgment 
waives no right of the party thus appearing. Id. 

An order of court, directing non-resident defendants to be notified by 
publication, will not authorize a judgment against resident defendants 
who have not been duly served with process. Jd. 

The supreme court will not entertain a motion in arrest of the judgment 
of the inferior court. Haskell v. Sullivan, 435. 

Where the appellant fails to file the transcript of the record within the 
time limited by statute, and the appellee produces such transcript, the 
judgment will be affirmed unless good cause to the contrary be shown. 
Boggs v. America Insurance Co., 499. 

Judgment affirmed on motion for failure of appellant to file transcript. 
Andrews v. Lynch, 502. Jaeger v. Schweiss, 503. Mulligan v. Beard, 
503. Schneider v. Seibert, 504. Parry v. Randle, 546. 

Judgment affirmed for failure to assign errors. (R.C. 1855, p. 1298, § 
23.) Brungard v. Jaeger, 504. Lewis v. Hart’s Adm’r, 505. St. Louis 
Building § Sav. Ass. v. La Barge, 661. 
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16. Judgment affirmed upon motion of respondent, no exceptions having 
been at all taken to the action of the court below. Davis v. Colt, 530. 

17. Judgment affirmed, the transcript of the record not being filed within 
the time prescribed by statute. Eaton v. Dierkes, 545. 

18. Judgment affirmed for failure to file transcript, with ten per cent. dama- 


ges, the record showing no meritorious ground for the appeal. Johnson 
v. Kountz, 502. 


JURISDICTION. 


See Justices’ Courts. Courts. Practice, Crvin. Practice, Crim- 
INAL. EVIDENCE. 


1. Where a county court has jurisdiction of the subject matter, and its 
judgment is only erroneous, such judgment can not be overturned in a 
collateral proceeding. State, to use of Morrison’s Adm’r v. St. Gemme’s 
Adm’r, 280. 

2. The provisions in the territorial laws, January 21, 1815 (Terr. Laws, 
vol. 1, p. 418), relating to the assignment of dower and the carrying out 
of marriage contracts, were omitted in the revision of 1825. Id. 

8. In a suit under the Mechanics’ Lien Act (R. C. 1067), the lien must be 
filed within ninety days after the work and labor done, or materials 
furnished; and if the lien be not filed within the time prescribed, the 
St. Louis land court has no jurisdiction to enter up a general judgment 
for the value of the work and materials against the person contracting 
therefor. Stebed v. Stock, 456. 

4. Although a party suing upon a mechanic’s lien in the St. Louis land 
court fail to prove the facts which authorize a special execution, he will 
be entitled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 184, 
affirmed.) Mulloy v. Lawrence, 583. 


JUSTICES’ COURTS. 
See Evipence. Witnesses. Practice. DAMAGES. 

1. A compliance with technical rules of pleading is not required in actions 
before justices of the peace. Quinn v. Stout, 161. 

2. A statement filed with a justice of the peace in the following form: “A 
BtoCD,Dr. To one horse sold him on the 2d day of November last, 
$90. St. Louis, February 1, 1858,” is sufficient. Jd. 

8. In an action of trespass for damages before a justice, a statement in 
these words: “E. W. Warne in acc’t Calvin C. Burt, Dr. ‘To damage 
done to building and premises in block 84 of the city of St. Louis, $50,” 
is sufficient under the statute. (R. C. 1855, p. 931, § 18.) Burt v. 
Warne, 296. 

4. Plaintiff brought his action before a justice on an account amounting in 
the aggregate to one hundred and thirty dollars, reduced by credits to 
eighty-two dollars within the jurisdiction of the justice. Defendant 
filed a set-off amounting to eighty-nine dollars and seventy-five cents, 
including items identical with the corresponding items in the plaintiff's 
credits. Both accounts are admitted to be correct. Defendant claimed 
judgment against plaintiff for seven dollars and seventy-five cents, and 
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JUSTICES’ COURTS—( Continued.) 


plaintiff claimed judgment for forty dollars and seventy-five cents, the 
difference between his original account and the admitted set-off of de- 
fendant. Held, that defendant was entitled to judgment for forty dol- 
lars and seventy-five cents. Shreve v. Skeele, 216. 

5. An instrument in the following form: “Due B one hundred and fifty 
dollars. [Signed] A,” is a promissory note, and a justice of the peace 
has jurisdiction of a suit thereon. Brady v. Chandler, 28. 

6. The fact that, in the case of the appeal of a cause, the transcript is de- 
fectively certified, furnishes no ground for the dismissal of the cause in 
the appellate court, but at most only the appeal. If the defect in the 
certificate is such as may be supplied, the appellant may obtain a rule 
on the officer required to certify such transcript directing him to rem- 
edy the defect. City of St. Louis v. Bird, 88. 

7. The thirty-sixth section of the ordinance No. 3471, of the city of St. 
Louis concerning the recorder’s court, providing that in cases of appeal 
to the criminal court, the clerk of said recorder’s court shall make out 
and certify to the criminal court a transcript of the proceedings, &c., is 
not repugnant to that clause of the eighteenth section of the fourth 
article of the amended city charter of March 3, 1851, providing that 
appeals from the recorder’s court to the criminal court shall be taken 
and granted in the same manner as appeals are taken from and granted 
by justices of the peace to the criminal court under the general law of 
the state; the clerk of the recorder’s court is the proper person to cer- 
tify the transcript. (Rev. Ord. p. 626, 144; Sess. Acts, 1851, p. 164.) Id. 

8. Where an appeal from a justice is taken within less than ten days be- 
fore the first day of the term of the appellate court, the case is not tri- 
able at that term, except by consent of parties. Knapp v. Skeele, 434. 


L 
LANDLORD AND TENANT. 


See Forcis_te Entry anp DETAINER. POSSESSION. EJECTMENT. 


1. The possession of premises by a party under a mere permission to oc- 
cupy for an indefinite period, no rent being reserved, is not a tenancy 
from year to year; three months’ notice to quit is not necessary. Wil- 
liams v. Deriar, 18. 

2. A complaint under the statute (R. C. 1855, p. 1016, § 33,) is sufficient, 
although it may not appear by it from whom the defendant rented the 
premises, or who was his landlord, or to whom he owed the debt or 
rent. Sweeney, Adm’r, v. Mines, 240. 

8. There is nothing in that section which limits the remedy therein given 
to leases of a fixed or determinate duration. Jd. 

4, Under the “Act concerning Landlords and Tenants in the county of St. 
Louis” (R. C. 1845, Appendix p. 1101), upon a failure of payment of 
rent the landlord is entitled to recover the premises from the person in 
possession, without showing that he holds under the original tenant. 
If found in possession, his holding under the original tenant, or in- 
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LANDLORD AND TENANT—( Continued.) 
trusion on vacant premises, is presumed. (Willi v. Peters, 11 Mo. 
895, affirmed.) Shephard vy. Martin, 492. 

5, When in a suit to recover rent the petition alleged a leasing for a term 
of years, and the answer admitted the agreement as alleged in the 
petition, and the taking possession of the premises; held to be imma- 
terial whether the instrument called a lease was sealed or unsealed. 
De Loge’s Adm’r v. Hall, 478. 

6. A tenant can not dispute his landlord’s title. Shephard v. Martin, 492. 


LANDS AND LAND TITLES. 


See MarriaGeE Contracts. Partition. Sates. CONVEYANCES. 
FRAUDULENT CONVEYANCES. JUDGMENTS. LIMITATIONS. 


1. Where the judgment rendered against the heir in such case is a gene- 
ral judgment, it can bind only from the time of the rendition thereof ; 
it will not operate by way of relation so as to affect sales of lands de- 
scended to the heir from such ancestor made in good faith before the 
rendition of such judgment. Whittelsey v. Brohammer, 98. 

2. Although a patent issued to a person not in existence is a nullity, yeta 
patent to a person under an assumed name is not void; if such person 
should, under such assumed name, transfer the land to a purchaser, 
the title would enure to the latter. Thomas v. Wyatt, 188. 

8. The evidence taken before the board of commissioners organized under 
the act of Congress of July 9, 1832, (4 U. S. Stat. 565,) can not be ad- 
mitted in evidence in another suit, in proof of the inhabitation, cultiva- 
tion or possession necessary to show a confirmation under the act of 
1812. Cabanné v. Walker, 274. 

4. The act of Congress of July 4, 1886, only gives title from its date, and 
does not operate retrospectively, and give title from the passage of the 
act of July 27, 1882, organizing the board of commissioners. Id. 

. By the act of Congress of January 27, 1831, the United States relin- 
quished all their right, title and interest in the lands reserved for 
schools by the act of 1812. Jd. 

6. A certificate of confirmation by the first board of commissioners vested 
title only in the party in whose name the certificate issued ; but where 
the confirmee had, previously to the issuing of the certificate, made a 
deed for part of the land, retaining a mortgage to secure the payment 
of the purchase money, and, after the issuing of the certificate, upon 
the margin of the original deed and archive acknowledged to have re- 
ceived full satisfaction and payment of the mortgage, such acknow- 
ledgment was equivalent to a re-execution of the deed as of that date, 
and vested the title acquired by the confirmation in the purchaser. 
Leitensdorfer v. Goebel, 474. 

7. The question whether after-acquired real estate passes by a will is to 
be determined by the law of the place where such property is situate ; 
so also the forms and solemnities required to give the will its due at- 
testation and effect. Applegate v. Smith, 166. 

8. Where a will, executed in Kentucky according to the law of Missouri, 
is recorded in the former state, and an authenticated copy of such 


ou 

















































634 





9. 


10. 


JE 


12. 


INDEX. 


LANDS AND LAND TITLES—( Continued.) ' 


record is recorded in the proper county in this state, a copy of this last 
record furnishes conclusive proof of the will. Jd. 
By a will executed in Kentucky a testator devised to his wife his whole 
estate, real, personal and mixed, ‘“‘ wherever situate.” After the date 
of the will, the testator acquired land in Missouri. Held, that the 
title to said land passed to the widow under the will; that such a title 
would not be divested by a deed of election executed by such widow 
declaring, that, in case it should be determined that her husband died 
intestate as to said land, she elected to take one half thereof subject to 
debts. Zd. 

The fact that during Spanish times a crucifix or “‘ calvary” was erected 
on a lot in the village of St. Louis, that annual processions were made 
to said calvary and ceremonies performed there, that the same was 
frequented for purposes of devotion until after the change of govern- 
ment, that the person on whose lot said calvary was erected was 
directed to remove a fence which obstructed the passage of the people 
thereto for purposes of devotion, would not warrant the conclusion that 
said lot was dedicated to the church, no usage or custom of the Spanish 
government authorizing a dedication in that form being shown. St, 
Louis Public Schools v. Erskine, 110. 

The map of the village of St. Louis made by Auguste Chouteau, one of 
the reputed founders of said village, about the period of said founding, 
in 1764, and placed by him in the office of the United States recorder 
of land titles in the year 1825, having been regarded as a public paper 
for a long period and inventoried as such, is admissible in evidence to 
show the plan upon which the town was laid out. Jd. 

In an action under the statute which prescribes the mode of proceeding 
in quieting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required 
in order to give the court jurisdiction; notice by publication to a non- 
resident is not sufficient. Grant v. King, 312. 


. In order to institute proceedings under the statute (R. C. 1855, p. 1241, 


§ 62), the petitioner should be in actual possession of the premises. 
The object of this proceeding is not for the purpose of settling the title 
to the premises in the first instance, but is only preliminary to an action 
which the defendant or adverse claimant may be ordered to bring for 
that purpose. Von Phul v. Penn, 3338. 


LIMITATIONS. 
1. 


A, on the 22d August, 1850, executed his non-negotiable promissory 
note to B, for one hundred and six dollars, payable six months after 
date. B, on the 25th of August, 1850, assigned said note to C by the 
following endorsement: “ For value received, I assign the within note 
to C. [Signed] B.” The consideration of the assignment was a horse 
of the value of eighty dollars. At the date of the assignment A was, 
and since has been, insolvent. Held, that the measure of damages in a 
suit by the assignee against the assignor is the consideration paid for 
the assignment, with interest from the date of the assignment; that the 
maker being insolvent at the date of the assignment, the cause of ac- 
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LIMIT A TIONS—( Continued.) 


ou 


tion accrued against the assignor from that date; that such cause of 
action would be barred by limitation in five years. Whisler v. Bragg, 
124. 

. Where a widow becomes administratrix of her husband’s estate, and 
while officiating as such, certain slaves belonging to said estate are set 
apart and assigned to her as her separate property under a void and 
irregular order of the county court, in pursuance of which she converts 
them to her own use; Held, that the statute of limitations did not run 
in her favor against a claim for such conversion, while she continued 
administratrix. (State, to use of Menard, v. Pratte & St. Gemme, re- 
ferred to.) State, to use, &c. v. St. Gemme’s Adm’r., 231. 

. If an administrator fails to give the notice of letters granted required by 
statute, (R. C. 1855, p. 181, § 19,) he can not be permitted to profit by 
his neglect of duty or to take advantage of his own wrong. Clark v. 
Collins, 260. 


. Under the “ Act for the better security of life, property and character,” 


(R. C. 1855, p. 647,) where the person killed left minor children, if the 
husband or wife of the deceased fail to sue within six months after 
the death, the right of action of the wife or husband is barred. If 
there be no minor children, the suit may be brought by the husband or 
wife within one year. Coover v. Moore § Walker, 574. 

. On the 29th August, 1835, H. dedicated to public use the lot in contro- 
versy by filing a plat in the office of clerk of the circuit court of Calla- 
way county, on which plat this lot was marked ‘“ Market Square,” 
under the statute. (R. C. 1825, p. 762.) On the 26th November, 1844, 
H. and his wife deeded the lot in controversy to the defendants. Held, 
that the statute of limitations runs against municipal corporations, and 
other authorities established to manage the affairs of the state, as 
against individuals ; and that the right of the public in property dedi- 
cated to public use may be lost by an adverse possession for ten years. 
Callaway County v. Nolley, 393. 

. When ten years have elapsed from the taking effect of our statute of 
limitations, all real actions are barred, although they first accrued under 
some other act of limitations, which gave a longer period. Id. 


M 


MARRIAGE CONTRACTS. 


1 


See ConvEYANCES. HusBAND AND WIFE. Dower. 


. Under the fifth section of the act concerning marriage contracts, ap- 
proved December 22, 1824 (R. C. 1825, p. 526), all contracts of mar- 
riage, as well those entered into before as after the passage of the act, 
had to be recorded in the county where the property to be affected was 
situate, in order to be of any binding effect, except as between the par- 
ties thereto and such as had actual notice thereof. State, to use, &c. v. 
St. Gemme’s Adm’r, 2380. 


2. Marriage contracts entered into before Louisiana became a part of the 





United States were within the purview of said marriage act, and had 
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MARRIAGE CONTRACTS—( Continued.) 
to be recorded in order to be binding upon strangers. (19 Mo. 446, 
affirmed.) Jd. 

8. The fact that one of the parties to a marriage contract died before the 
passage of said act of 1824, does not dispense with the obligation to place 
the contract upon the record to give it any binding effect as against 
third persons. Jd. 

4. An omission to record such contracts did not affect its binding force 
upon the parties thereto, while it might deprive them of many of its 
intended benefits. Id. 

5. If it should be admitted that under the Spanish law a gratuitous gift of 
some slaves to one of the parties to a marriage contract subsequent to 
the marriage would not become community property, yet it would 
nevertheless be carried into such community by the following pro- 
visions in the marriage contract: that the parties ‘“‘ take each other 
with the goods and rights to each belonging at present and hereafter ac- 
quired, which goods and rights shall be common between them, no mat- 
ter what sum they may amount to, or in what place the same may be.” 
Id, 

6. A preciput which, by the terms of a marriage contract, was to be paid at 
the division of the community goods, can not take effect where there is 
nothing to be divided; nor, where a division may be had, will it be 
paid to the injury of creditors, if the contract has not been recorded. Jd. 

8. A provision in the contract giving dowry to the wife, and conferring on 
her the right of renouncing the community and taking back every 
thing she brought into it, will have no effect as against creditors unless 
it has been recorded. Id. 

9. The provisions in the territorial laws, January 21, 1815 (Terr. Laws, 
vol. 1, p. 418), relating to the assignment of dower and the carrying 
out of marriage contracts, were omitted in the revision of 1825. Id. 


MECHANICS’ LIENS. 
See Courts. JURISDICTION. 


1. In a suit under the Mechanics’ Lien Act, (R. C. p. 1067,) the lien must 
be filed within ninety days after the work and labor done, or mate- 
rials furnished ; and if the lien be not filed within the time prescribed, 
the St. Louis land court has no jurisdiction to enter up a general judg- 
ment for the value of the work and materials against the person con- 
tracting therefor. Stebed v. Stock, 456. 

2. Under the law relating to mechanics’ liens in St. Louis county (Acts 
1857, p. 668), if the party files his lien and fails to bring suit thereupon 
within ninety days, he can not afterwards file a second lien although 
within six months from the accruing of the account. Mulloy v. Law- 
rence, 583. 

8. Although a party suing upon a mechanic’s lien in the St. Louis land 
court fail to prove the facts which authorize a special execution, he 
will be entitled to a judgment for his debt. (Patrick v. Abeles, 27 Mo. 
184, affirmed.) Jd. 
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MECHANICS’ LIENS—( Continued.) 


4. 


The acceptance of the notes of the debtor, payable after the time granted 
by the statute for filing a mechanic’s lien, and maturing before the ex- 
piration of the time limited for bringing suit, will not bar a suit and 
recovery upon the lien, if the notes are produced to be surrendered at 
the trial. (The case of McMurray v. Taylor, 80 Mo. 267, cited and 
affirmed.) Ashdown v. Woods, 465. 


MORTGAGES AND DEEDS OF TRUST. 
See ConvEYANCES. FRAUDULENT CONVEYANCES. SALES. 


a 


on 


The plaintiff and six others took a mortgage on land to secure a note 
due them by defendant Pate. At the date of the mortgage, Pate had 
no other title to the land mortgaged except that implied in a bond for 
title from his vendor, and he was still indebted to the vendor for the 
purchase money, amounting to $640. <A few days after the execution 
of the mortgage to plaintiff and others, Pate received a deed from his 
vendor, and at the same time executed to him a mortgage to secure the 
$640, which mortgage the vendor transferred to plaintiff for $320; and 
the present suit was brought to foreclose this mortgage and recover the 
$640. The six co-mortgagees with the plaintiff were admitted as de- 
fendants to the suit. eld, that the mortgage given to the vendor to 
secure the $640 has priority in lien over the other mortgage ; and that 
the proceeds of sale under the foreclosure should be applied first to the 
payment of the $320 paid by plaintiff for the prior lien, then to the ex- 
tinguishment of the debt secured by second mortgage, and the surplus 
paid to the plaintiff until the prior claim bought by him is extinguish- 
ed. Morris v. Pate, 315. 


. Under the 8th section of the Statute of Fraudulent Conveyances, where 


the mortgagor or grantor in a deed of trust of personal property retains 
possession, it is sufficient that the deed be recorded in the county in 
which the mortgagor or grantor resides. Bevans v. Bolton, 487. 


. The removal of the grantor or mortgagor with the personal property to 


another county will not affect the title of the mortgagee or trustee, nor 
their right to the possession for the purpose of paying the debts secured 
by the deed. And as against creditors, residents of the same county 
with the grantor, it is not necessary that the deed be again recorded in 
the county to which the mortgagor removes. Jd. 


. If the mortgage or deed of trust be not recorded, and the mortgagor re- 


tain possession of the personal property, the deed will be fraudulent as 
to the creditors of the mortgagor, although they have actual notice of 
the execution of such deed. Id. 


. A deed of trust or mortgage of personal property may be void in part 


and valid in part, under Sec. 1 of Statute of Fraudulent Conveyances. 
State, to use, §c. v. Tasker, 445. 


. The possession of personal property by the grantor in a mortgage or 


deed of trust to secure creditors will not avoid the deed; it is the pos- 
session with the power of sale in the grantor which defeats the instru- 
ment, and the effect will be the same although neither expressed nor 
necessarily implied from the terms of the deed. /d. 


41—-voL. xXxXXI. 
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MORTGAGES AND DEEDS OF TRUST—( Continued.) 


7. 


8. 


If the right to possession and power of sale in the grantor appear upon 
the face of the deed, it will be a fraud in law; but if it do not appear 
upon the face of the deed, but in evidence upon the trial, it will be 
fraudulent in fact. The statute thus provides, upon principles of pub- 
lic policy, without regarding the actual intention of the parties. Jd. 

A deed of trust of the machinery, tools and fixtures of a manufacturing 
establishment will not be void because the grantor, by the terms of 
the deed, retains the possession for the purpose of carrying on his busi- 
ness, no implication of law arising that he retains any authority to dis- 
pose of the property thus conveyed. Jd. 


. A deed of trust, conveying the machinery, tools and fixtures of a man- 


ufacturing establishment, contained this additional clause: ‘ Also, all 
property goods, tools, wares, materials, pictures, machinery, stock, 
rough or finished materials, and all things whatever now, or that may 
be hereafter used, bought or belong to the said party of the first part, 
in the course of his usual trade or business.” Held, that such deed was 
not void upon its face. /d. 


N 


NEGLIGENCE. 


See Bartments. Hicuways. Rariroaps. DAMAGES. 


Ee 


The liability of a surgeon for an error of judgment depends not merely 
upon the fact that he may be ordinarily skilful as such, but whether he 
has treated the case skilfully, or has exercised in its treatment such 
reasonable skill and diligence as is ordinarily exercised in his profes- 
sion. There may be responsibility where there is no neglect. The 
error of judgment may be so gross as to be inconsistent with that de- 
gree of skill that it is the duty of every surgeon to possess. West v. 
Martin, 375. 


. In an action under the statute (R. C. 1855, p. 649, § 5), the petition 


should state explicitly on what ground the liability of the company is 
placed. It is not sufficient to charge negligence and wilfulness, and 
also to allege that the road was not fenced end that there were no cat- 
tle-guards at the crossings, without stating where the accident occurred. 
Negligence and unskilfulness are not essential to a recovery if the acci- 
dent happened where there was no fence and where there was no cross- 
ing, or where the crossing was not protected by a cattle-guard. files 
v. Hannibal & St. Jo. Railroad Co., 407. 


. A sued B for damages to his house in excavating his lot in such manner 


that the bank fell and injured the wall of A’s house. In such case an 
instruction that if defendant managed his excavating so carelessly that 
thereby he contributed to the injury of plaintiff, is erroneous. Smith 
v. Hardesty, 411. 


NUISANCE. 


See Hignwayrs. Rartroaps. NEGLIGENCE. DAMAGES. 


1. 


The grant to a railroad company of a right of way merely over a public 
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NUISANCE—( Continued.) 


street in a city or town will not authorize the placing of any obstruc- 
tions in the street, sueh as will render it useless as a street; for the 
purpose of establishing depots, depot yards, or other structures, for the 
convenience or business of the railroad company, ground must be pro- 
cured not already dedicated to uses inconsistent with such purposes. 
Lackland vy. North Mo. Railroad Co., 180. 

. The grant to a city of a power to “open, alter, abolish, widen, extend, 
establish, grade, or otherwise improve and keep in repair streets,” would 
not authorize an appropriation of a street to such uses as would be en- 
tirely inconsistent with its use as a street. Id. 

8. The right of the owner of a lot in a town or city to the use of the ad- 
joining street is as much property as the lot itself; the owner of the lot 
can not be deprived of this right by the obstruction of the street without 
compensation. It is immaterial in such case whether the owner of the 
lot owns to the middle of the street or not. Id. 


O 
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OFFICER. 
See Executions. ParrTiTron. SAEs. PRACTICE. 


1. A sheriff’s return of process, regular on its face, is conclusive upon the 
parties to the suit; its truth can be controverted only in an action 
against the sheriff for a false return. McDonald v. Leewright, 29. 

2. In making sales of real estate under orders of sale in partition, the sher- 
iff is the agent of both parties. Any appropriate entry or memoran- 
dum made by the sheriff in his sale book should be taken in connection 
with the papers in the partition case, and they should be regarded as a 
part thereof when the sufficiency of the memorandum is called in ques- 
tion. Stewart, to use, &c. v. Garvin, 36. 

3. Where, on account of the non-attendance of a circuit court judge, the 
term lapses after the statutory adjournment from day to day for three 
days, a sheriff’s sale of real estate made during the three days should 
be set aside. Sarpy v. Detchemendy, 196. 


PARTNERSHIP. 


See EvipENCE. WITNESSES. ADMINISTRATION. 


1. After the dissolution of a partnership, one partner can not give notes in 
the name of the firm, or in renewal of the note of a firm, so as to bind 
the other members, without special authority. Richardson v. Moies, 480. 

2. Where the partners had, prior to the dissolution, agreed with the holder 
of the note of the firm, that it should be renewed upon part payment 
at maturity, and a new note given for the balance, such agreement 
will be an authority to one of the partners, after the dissolution, to 
give a new note in the firm name in renewal, and the termination of 
the partnership is not a revocation of such authority. d. 
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PARTNERSHIP—( Continued. ) 
3. A and B were partners. A sold out to B, the latter assuming all the 


~ liabilities and indebtedness of the firm. To secure A, B gave him a 


bond, with C as surety. A sued B and C on the bond. Both were 
served, but B did not answer, and judgment by default was entered 
against him. C answered, and on the trial introduced B, his co-defend- 
ant, as a witness in his behalf, to prove that the sale of merchandise by 
A to B took place three or four days previous to the execution of the 
bond, and that full possession was given to B at the time of sale. Held, 
that B was a competent witness in behalf of C. Robertson v. Find- 
ley, 384. 

4. A settlement made by a surviving partner, under the provisions of the 
first article of the administration act of 1845, (R. C. 1845, p. 70,) is 
evidence in favor of the representative of the deceased partner against 
the survivor as an admission. (State, to use of Bredell v. Baldwin, 27 
Mo. 103, affirmed.) State, &c., Bredell’s Ex’r, v. Baldwin, 561. 

5. The record ofa suit brought by the surviving partner against the rep- 
resentative of a deceased partner for a settlement of the accounts of a 
partnership, and the judgment of the court therein, is conclusive be- 
tween the parties upon the matter decided. Jd. 

6. It was not error to refuse to declare that such judgment and record was 
no evidence as against the securities of the surviving partner who had 
given bond under the statute (R. C. 1845, p. 70) for the faithful appli- 
cation of the assets of the firm. Zd. 


PARTITION. 
See Equity. Sprciric PerRForMANCE. Sass, 4, 5, 15. 


PATENT. 
See Lanps anp Lanp TITLEs. 


POSSESSION. 
See LANDLORD AND Tenant. Lanps anp Lanp Titties. Bi.uis, Bonps 
AND Notes. EvrectTMEnrT. 

1. The possession of premises by a party under a mere permission to oc- 
cupy for an indefinite period, no rent being reserved, is not a tenancy 
from year to year; three months’ notice to quit is not necessary. Wil- 
liams v. Deriar, 18. 

2. Under the ‘Act concerning Landlords and Tenants in the county of St. 
Louis” (R. C. 1845, Appendix p. 1101), upon a failure of payment of 
rent the landlord is entitled to recover the premises from the person in 
possession, without showing that he holds under the original tenant. 
If found in possession, his holding under the original tenant, or in- 
trusion on vacant premises, is presumed. (Willi v. Peters, 11 Mo. 
395, affirmed.) Shephard v. Martin, 492. 

8. The party in possession of a negotiable instrument, which is shown to 
have been lost or stolen from the true owner, must show what conside- 
ration he gave for it, and that he took it in good faith in the ordinary 
course of business. Devlin v. Clark, 22. 
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POSSESSION—( Continued.) 


4, 


In order to institute proceedings under the statute (R. C. 1855, p. 1241, 
§ 62), the petitioner should be in actual possession of the premises. 
The object of this proceeding is not for the purpose of settling the title 
to the premises in the first instance, but is only preliminary to an action 
which the defendant or adverse claimant may be ordered to bring for 
that purpose. Von Phul vy. Penn, 333. 


PRACTICE, CIVIL. 


«J 


PROCESs. 


. A sheriff’s return of process, regular on its face, is conclusive upon the 


parties to the suit; its truth can be controverted only in an action 
against the sheriff for a false return. McDonald v. Leewright, 29. 


. In an action under the statute which prescribes the mode of proceeding 


in quieting title, (R. C. 1855, p. 1241, § 62-3,) actual notice is required 
in order to give the court jurisdiction; notice by publication to a non- 
resident is not sufficient. Grant v. King, 312. 


. A notice under section 39 of the attachment act (R. C. 1855, p. 250) is 


not a pre-requisite to the maintenance of an action by an officer under 
section 41 of that act. Section 39 is merely directory. Choate v. 
Noble, 341. 


. Under the statute (R. C. 1855, p. 376, § 2), process may be served on a 


railroad company in any county where there is any office or place of 
business of the company, although the president or chief officer may 
not be found in the county or reside therein. Dixon v. Hannibal § St. 
Joseph Railroad Co., 409. 


. An order of court, directing non-resident defendants to be notified by 


publication, will not authorize a judgment against resident defendants 
who have not been duly served with process. Pomeroy v. Betts § Mel- 
len, 419. 


. The object of the statute (R. C. 1855, p. 248, § 82) in giving to the 


court the power to order the sale of perishable property, is to confide a 
power to be used for the benefit of both parties, and the sheriff to whom 
the order is issued is not under the control of either party, and they 
can not order such sale to be stopped. If the officer neglects to sell at 
the time ordered, he does it at his own peril. Oeters v. Aehle, 380. 


. The doctrine concerning the effect of a plaintiff holding up an execution 


or stopping procecdings under it after levy, as regards other creditors, 
does not apply to proceedings under that section of the attachment 
act. Jd. 


PLEADINGS. 


. In an action on a promissory note, the defendant has the whole of the 


second day of the term, if the term should continue longer than two 
days, within which to file his answer to the petition. It would be ir- 
regular to render judgment by default on the second day of the term ; 
default could not be taken earlier than the third day. If taken on the 
second day, the defendant is entitled to have the same set aside without 
an affidavit of merits. (R. C. 1855, p. 1235, § 24.) Hart’s Adm’r v. 
Walker, 26. . 
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PRACTICE, CIVIL—P.Leapines—( Continued.) 


9. 


10. 


11. 


12. 


13. 


14. 


16. 


17. 


18. 


An instrument in the following form: “ Due B one hundred and fifty 
dollars. [Signed] A.” is a promissory note, and a justice of the peace 
has jurisdiction of a suit thereon. Should such an instrument be as- 
signed by the payee, the assignee must bring suit thereon in his own 
name, and not in the name of the assignor. Brady v. Chandler, 28. 
An actual possession of land is not necessary to enable a tenant in com-’ 
mon to maintain an action for a partition against his co-tenant; to de- 
feat such action there must be an ouster by such co-tenant. Rozier v. 
Griffith, 171. 
Where the determination of equitable rights is sought, the rule that 
prevents the maintenance of an action at law for partition by one tenant 
in common against an alleged co-tenant, who claims to hold adversely, 
is inapplicable; the proceedings in such case will not be suspended 
short of rendering complete justice between the parties. Jd. 
Courts of equity can enforce trusts between tenants in common and at 
the same time make partition and take an account for the rents and 
improvements or moneys paid for the common benefit; where one 
joint owner appears to have received more than his share of the estate, 
a court of equity will direct an account, and will not confine its relief to 
partition. Jd. 
An action on promissory notes given for the purchase money of real es- 
tate, also to subject the land to their payment, is not such an action, 
within the meaning of the statute (R. C. 1855, p. 1280, § 11), as that 
interlocutory judgment by default rendered therein at the return term 
should be proceeded on to final judgment at such return term. (Affirm- 
ing Doan v. Holly, 26 Mo. 186.) Morp v. Burris, 308. 
The allegation in a petition upon a promissory note, that the defendants 
being indebted to plaintiff executed to him their note, describing it, is 
a sufficient averment of the delivery of such note. Meyer v. Fette, 423. 
When in a suit to recover rent the petition alleged a leasing for a term 
of years, and the answer admitted the agreement as alleged in the 
petition, and the taking possession of the premises; held to be imma- 
terial whether the instrument called a lease was sealed or unsealed. 
De Loge’s Adm’r v. Hall, 473. 
In a suit, under the statute of Wills, to set aside or establish a will, all 
parties interested in the estate of the deceased must be made parties 
either as plaintiffs or defendants. Eddie v. Parke’s Exec’r, 513. 
Where the heirs-at-law brought suit to set aside the probate of a will 
without making the devisees parties, held, that a demurrer by the ex- 
ecutor for defect of parties was well taken. Jd. 
Where, by virtue of an attachment, a garnishee is summoned who has 
in his possession notes, bills and evidences of debt belonging to the 
defendant in the attachment, the garnishee has the right to sue for 
and collect such notes and bills, until an order is made by the court, 
or the judge in vacation, requiring such choses in action to be de- 
livered to the sheriff, or a receiver appointed under the statute. Bank 
of Missouri v. Bredow, 523. - 
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19. 


20. 


21. 


24. 


26. 


27. 


28. 


When the garnishee sues upon a bill endorsed to him for collection, the 
fact that the plaintiff has been summoned as garnishee in an attachment 
against the beneficial owner of the bill, is no defence. Jd. 

In actions upon contracts at law, the party in whom is vested the legal 
interest is the proper party to bring suit. Gardner v. Armstrong, 535. 
When the trustee in a deed of trust to secure a debt sells real estate, he 
is the proper party to sue for the purchase money, and the purcha- 
ser has nothing to do with the proper application of the price paid. /d. 


. Ina petition to recover the price of land sold, an averment, after set- 


ting forth the contract, that the plaintiff demanded payment in accord- 
ance with defendant’s bid, which payment defendant refused to make, 
is a sufficient statement of a breach of contract. Jd. 


. In an action under the statute (R. C. 1855, p. 649, § 5), a petition 


which neither avers negligence or misfeasance, nor states facts which 
would render such an averment unnecessary, is deficient. The ground 
of liability should be distinctly stated. The place where the accident 
occurred should be stated. Quick v. Han. & St. Jo. Railroad Co., 399. 
The answer to a petition must specifically and separately deny the mat- 
ters intended to be putin issue. Dare v. Pacific Railroad, 489. 


TRIALS AND THEIR INCIDENTS. 


. An application for a continuance made two months after answer filed, 


which sets out that one of the co-defendants (not served with process 
nor answering to the suit) is a material witness and absent; that said 
witness alone of defendants had a personal knowledge of the facts to be 
proved ; that defendants served notice on the plaintiff to have his de- 
position taken; that it was indispensable that one of the defendants to 
whom the management of the case was entrusted should attend the 
taking of said deposition, but that he was prevented from so doing by 
sickness in his family, which was the sole cause of the deposition not 
being taken. eld to be insufficient in not showing due diligence, it 
not appearing but that the deposition might have been attended to as 
advantageously by an attorney, since the witness was familiar with the 
facts to be proved, or that it might have been taken at some other 
time when the defendant could have personally attended to it. Globe 
Mut. Ins. Co. v. Carson, 218. 

An affidavit for continuance which states that a witness was “late of 
this state and now out of the state, and will in all probability be back,” 
is insufficient upon which to warrant a continuance of the cause. Fre- 
ligh v. Ames, 253. 

Under the Practice Act (R. C. 1855, p. 1260, § 8, 9), it is not sufficient 
to warrant the court to refuse to continue the cause, that the opposite 
party were ready to admit that the absent witness would swear to the 
facts proposed to be proved ; the truth of the facts must be admitted by 
the opposite party. Murphy v. Murphy, 322. 

When a second application is made for the continuance of a cause on 
account of the absence of a material witness, the affidavit must state 
the facts the absent witness is expected to prove more specifically than 
in a pleading. State, to use, fc. v. Bennett, 462. 








644 


INDEX. 


PRACTICE CIVIL—TriAts anv THEIR INCIDENTS—( Continued.) 


29. 


30. 


31. 


37. 


38. 


39. 


40. 


41. 


The affidavit must also show that due diligence has been used to pro- 
cure the testimony of the witness, or some excuse therefor. Id. 

An affidavit for the continuance of a cause on account of the absence 
of a witness, which stated that the subpoena was issued on the 5th May 
and was returned “served,” the cause being set for the 19th May, and 
that an attachment was taken at the calling of the cause on the 23d May, 
which had not been executed on the 26th, at the recalling of the case, 
showed due diligence, and it was error to overrule the motion based 
thereupon. Barnum v. Adams, 582. 

The rule requiring depositions taken in another cause to be filed before 
they are read, may be dispensed with when the ends of justice require 
it. When the evidence would operate as a surprise, the rule should 
not be suspended, except on terms which would not work injustice ; 
but if the evidence is merely cumulative and will not surprise, the rule 
may be dispensed with. Cabanné v. Walker, 274. 


. Objections to depositions must be presented to the court in which the 


case is tried, or they will not be noticed by the supreme court. Dutro 
v. Walter, 516. 


53. The filing of a duplicate copy of a paper lost from the files, which had 


been filed with the original petition, is no cause for reversal. Jd. 


. The statement of a witness resident in the county, in his deposition 


taken four months before the trial, that he expected to leave for Texas, 
and the return of a subpeena ‘not found,” does not show that the wit- 
ness is beyond the jurisdiction of the court, so as to authorize the read- 
ing of the deposition. Wetherell v. Patterson, 458. 


. Juries in all courts of record must consist of twelve persons. (Vaughn 


v. Scade, 30 Mo. 600, affirmed.) Foster v. Kirby, 496. 


. Under the present practice, cases which, under the old practice, in- 


volved issues of law, are triable by a jury, unless a jury be waived ; 
but cases formerly cognizable in equity are triable by the court. Lillis 
§ Cavender v. Kreutzinger, 432. 

It is error for a court to instruct a jury upon a state of facts which 
there is no evidence in the cause to sustain. Atkins v. Nicholson, 488. 
The allegations in a petition not denied in the answer are admitted, 
and need not be proven; but the allegations of the answer in avoid- 
ance of the cause of action must be proved by the defendant. Wells v. 
Pike, 590. 

When a party has been summoned as a witness in accordance with the 
Rev. Stat. 1855, p. 1577, and fails to attend, it is no error to strike out 
his pleading, and to enter judgment against him. J/askell y. Sullivan, 
435. 

A witness should not allowed to state his understanding of the charac- 
ter of a transaction. He should state the facts, and let the jury draw 
the inferences. Wetherell v. Patterson, 458. 

An appearance for the purpose of setting aside an irregular judgment 
waives no right of the party thus appearing. Pomeroy v. Betts § Mellen, 


* 419, 
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42. I:xceptions to the giving or refusing of instructions should be taken at 
the time they are given or refused; it is too late to take them on a 
motion for a new trial. Devlin v. Clark, 22. 

43. Exceptions to the action of a court in overruling motions should be pre- 
served in bills of exceptions. JZart’s Adm’r v. Walker, 26. 

44. Instructions calculated to mislead, by reason of being equivocal or am- 
biguous, are erroneous. Belt v. Goode, 128. 

45. Where the instructions given to the jury by the court below fully cover 
the case, the supreme court will not reverse a judgment because of a 
refusal to give instructions which are included in others submitted to 
the jury. Beale v. Cullum, 258. 

46. It is within the discretion of the court below to limit the time of counsel 
in which to address the jury, and this court will not interfere. Fvreligh 
v. Ames, 253. 

47. Courts, in the trial of causes, must be allowed to exercise a fair discretion 
as to how far they will permit the examination of witnesses upon points 
collateral to the main issues. Adriance v. Arnot, 471. 

48. A fact stated in a motion to a court below is no evidence to the supreme 
court of the existence of such fact. If the facts stated in the motion 
did occur on trial, the party should have excepted and filed his bill of 
exceptions, which is the only evidence of their existence. Dougherty v. 
Whitehead, 255. 

49. Bill of exceptions; what it should contain. Jd. 

50. Where a judgment is entered against the defendant, and afterwards the 
court on motion arrested the judgment, but no final judgment was en- 
tered after the motion in arrest was sustained, the case is still pending 
in the court below, and an appeal, being prematurely taken, will be 
dismissed. Garesché v. Emerson, 258. 

51. In a case cognizable in equity, instructions will not be reviewed by the 
supreme court. (Affirming Conran v. Sellew, 28 Mo. 322.) Ellis ¢ 
Cavender v. Kreutzinger, 482. 

52. A case for the specific performance of a parol contract for the convey- 
ance of land is required by law to be tried by the court, and it is there- 
fore discretionary with it whether any issues shall be submitted to a 
jury. McCullough v. McCullough, 226. 

53. As a general rule, the party holding the affirmative of the issues has 
the right to open and conclude the argument to the jury; but such 
practice being within the discretion of the court, the refusal to give the 
defendant the conclusion will be no cause for reversal of the judgment. 
Reichard v. Manhattan Ins. Co., 518. 

54. Where a report of a referee, to whom a cause has been referred under 
the practice act of 1849, (Sess. Acts, 1849, p. 91,) to report upon the 
whole issue, is accompanied by all the testimony taken by him and 
forms a part of his report, the supreme court will examine the same 
and see if the facts found are consistent with the evidence, when the 
motion for a review distinctly presents the questions of law and fact. 
Perry’s Adm’r v. Maguire, 287. 
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55. An action of forcible entry and detainer does ‘not abate by the death of 
the defendant; since it is an action for damages, and also for the pos- 
session of land, it should be continued against the heirs and the ad- 
ministrator ; if the heirs have no interest in the premises, they can dis- 
claim and the suit can proceed against the administrator. Brewington 
v. Stephen’s Adm’r, 38. 

56. A confession of judgment which sets out a promissory note as the con- 
sideration, is subject to be set aside by other judgment creditors of the 
judgment debtor; but such a confession of judgment is valid as be- 
tween the parties thereto. How v. Dorscheimer, 349. 

57. The adjudging of costs under sec. 12, Rev. Code, 1855, p. 448, when 
the plaintiff's demand is reduced by proof of payments below the 
jurisdiction of the court, is not subject to any inflexible rule, and 
must be left to the discretion of the court. Johnson v. Devlin, 427. 

58. The adjudging of costs under sec. 12, Rev. Code, 1855, p. 448, when 
the plaintiff’s demand is reduced by proof of payments below the juris- 
diction of the court, is not subject to any inflexible rule, and must be 
left to the discretion of the court. Jd. 


Supreme Court. 


59. The supreme court was instituted to determine questions of law, and 
not to try matters of fact. It can not weigh evidence. McCullough v. 
Me Cullough, 226. 

60. Where the appellant fails to file the transcript of the record within the 
time limited by statute, and the appellee produces such transcript, the 
judgment will be affirmed unless good cause to the contrary be shown. 
Boggs v. America Insurance Co.,499. Andrews v. Lynch, 502. Jaeger v. 
Schweiss, 503. Mulligan v. Beard, 503. 

61. What will be good cause must depend upon the facts presented in each 
case, within the discretion of the court. Jd. 

62. Judgment affirmed for failure to file transcript, with ten per cent. dama- 
ges, the record showing no meritorious ground for the appeal. Johnson 
v. Kountz, 502. Schneider v. Seibert, 504. 

63. Judgment for failing to assign errors. Walker v. Little, 504. Brungard 
v. Jaeger, 504. Lewis v. Hart, Adm’r, 505. 

64. Judgment affirmed, no exceptions being presented. Collins v. Compton, 
529. 

65. If the giving of instructions be not excepted to at the time, the action 
of the lower court will not be reviewed by the supreme court. Boyce 
v. Crickard, 530. 

66. Judgment affirmed upon motion of respondent, no exceptions having 
been at all taken to the action of the court below. Davis v. Colt, 530. 

67. The supreme court will not reverse a judgment for the refusal of an 
instruction which may have been unexceptionable in other respects, if 
in the instructions given the law is correctly stated to the jury. State, 
to use, &c. v. Smith, 566. 

68. Where the instructions given fully state the law applicable to the facts 

of the case, the refusal of other instructions asked will not be error 
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although such instructions be correct. (Bay v. Sullivan, 30 Mo. 191, 
affirmed.) Gonsollis v. Gearhart, 585. 


PRACTICE, CRIMINAL. 


i 


or 


jor) 


~I 


In an indictment under the statute (R. C. 1855, p. 582, § 51,) the false 
pretences by means of which the property was obtained must be falsi- 
fied by distinct and specific averments, as in an assignment of perjury. 
State v. Peacock, 418. 


. In an indictment for the fraudulent and felonious uttering, publishing 


and selling of a counterfeit bank note, it is not necessary to describe 
said note specifically (R. C. 1855, p. 1178, § 81); where, however, the 
said note is described specifically, the proof must conform to the allega- 
tions. State v. Smith, 120. 





. Where the words endorsed on an indictment, ‘ A true bill. — ; 


Foreman of the Jury” are printed, and the name of the foreman was 
appended to the words descriptive of his office, instead of preceding 
them, the indictment should not be quashed. State v. Hogun, 342. 


. Nor is it sufficient cause for quashing an indictment that the record 


does not show that the bill was filed, nor on what day it was filed. Jd. 


. In an indictment under the statute which says that ‘‘every person who 


shall wilfully and maliciously break, destroy, or injure,” &c., the prop- 
erty of another (R. C. 1855, p. 584, § 60), the offence is well described 
as a breaking alone, or as destroying, or as injuring, as either act is to 
commit an offence, and one or all these things may be charged accord- 
ing to the circumstances of the case. Under that statute no negative 
averment is necessary. State v. Batson, 348. 

Where, in a criminal case, an application for a continuance on the ground 
of the absence of a material witness is overruled, the supreme court 
will not reverse the judgment rendered against the defendant unless he 
was injuriously affected by being deprived of the testimony of such ab- 
sent witness. State v. Schoenwald, 147. 


. To warrant the conviction of an accused person of murder, it is not 


necessary that the evidence in the case should exclude every possible 
hypothesis but the guilt of the defendant. Zd. 


. A court, in the trial of a criminal case, is not bound to instruct, as to 


the effect of a doubt in the minds of the jury as to the guilt of the ac- 
cused, unless the evidence is such as will warrant it; the jury should 
not be coaxed into a doubt by instructions, when there is no foundation 
for it in the evidence. The accused can be entitled to an instruction 
relative to the consequence of a doubt as to his guilt on the whole evi- 
dence in the cause; he has no right to single out each material fact, 
and to ask the court to direct the jury, that, if they have a doubt as to 
the existence of such fact, they will acquit. Id. 


. Where, in a criminal case, a witness wilfully swears falsely as to any 


material fact in evidence, the jury are at liberty to disregard and reject 
the whole of the testimony of such witness; they are not bound to do 
so. Id. 
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11. 


12. 


14. 


16. 


The evidence of an accomplice is admissible, yet his evidence should be 
received with great caution, particularly when uncorroborated. State 
v. Watson, 361. 

A letter, written by the defendant after his arrest and before trial, in 
relation to confessions made by an accomplice, is admissible in evidence 
against him. Id. 

It is unusual for the court to point out a particular witness and tell the 
jury to disregard his testimony if they think he has testified falsely in 
one particular ; and when this is done and all instructions upon the de- 
fence which the witness’ testimony tends to establish are refused, it is 
clearly erroneous and a good ground for reversal. State v. Stout, 406. 


. It is the duty of a judge, in the trial of a criminal case, to instruct the 


jury on all the law arising in the case, and it is the duty of the jury to 
respect the instructions of the court on the law of the case, and to find 
the prisoner guilty or not guilty according to the law as delivered by 
the court, and the evidence as they receive it from the witnesses under 
the direction of the court. State v. Schoenwald, 147. 

It is not necessary, in a criminal case, in the entry of record of the em- 
panelling of the jury, that the oath taken by the jury should be form- 
ally set forth. An entry, after setting forth the coming of the circuit 
attorney representing the state, as also of the defendant, and the jury 
[naming them], proceeded as follows: ‘‘who, being elected, tried and 
sworn the traverse between the parties aforesaid well and truly to try,” 
&ec. Held sufficient. Zd. 


. The defendant in a trial for murder should be present in person through- 


out the trial, and his presence should appear from the record ; an entry 
of the proceedings, on the second day of the trial, in the following form, 
“Now again come as well the parties aforesaid as also the jurors,” &c., 
sufficiently shows the presence of the defendant. Jd. 

A general verdict on an indictment with two counts is good. If either 
count will sustain the verdict, it must stand. Where there are two 
counts and one of them bad, the verdict will be supported by the judg- 
ment. State v. Watson, 361. 


PRINCIPAL AND AGENT. 
See Broker, 1,2. Briiis, Bonns, anp Nores. Contracts, 2. Part- 


E 


NERSIIIP. 


Declarations made by an agent after the expiration of his agency are 
not admissible in evidence as such; they could constitute no part of the 
res geste. Caldwell v. Garner, 131. 


2. Where a written contract not under seal is executed by an agent, it is 


not indispensable, in order to bind the principal, that it should be ex- 
ecuted in the name and as the act of the principal; it will be sufficient 
if, upon the whole instrument, it can be gathered, from the terms 
thereof, that the party describes himself and acts as agent, and intends 
thereby to bind the principal and not to bind himself. Smith vy. Alezx- 
ander, 198. 
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8. The addition to the name signed to a contract of the official character 
of the person so signing is such an indication of the representative 
character of such signer as will warrant a resort to parol evidence to 
prove extrinsic circumstances, such as to whom the consideration 
passed and credit was given, the agent’s authority, &e.—by which the 
respective liability of the principal and agent may be determined. Jd. 

4. Principal bound by the acts of his agent. Dougherty v. Whitehead, 255. 


R 


RAILROADS. 
See Higuways. NEGLIGENCE. NUISANCE. CORPORATIONS. 


1. The grant to a railroad company of a right of way merely over a public 
street in a city or town will not authorize the placing of any obstruc- 
tions in the street such as will render it useless as a street; for the pur- 
pose of establishing depots, depot yards or other structures for the con- 
venience or business of the railroad company, ground must be procured 
not already dedicated to uses inconsistent with such purpose. Lack- 
land v. North Missou:¢ Railroad Co., 180. 

. The grant to a city of a power to “open, alter, abolish, widen, extend, 
establish, grade, or otherwise improve and keep in repair streets,” 
would not authorize an appropriation of a street to such uses as would 
be entirely inconsistent with its use asa street. Id. 

3. The right of the owner of a lot in a town or city to the use of the ad- 
joining street is as much property as the lot itself; the owner of the 
lot can not be deprived of this right by the obstruction of the street 
without compensation. It is immaterial in such case whether the 
the owner of the lot owns to the middle of the street or not. Jd. 

4. Under the statute (R. C. 1855, p. 376, § 2), process may be served ona 
railroad company in any county where there is any office or place of 
business of the company, although the president or chief officer may 
not be found in the county or reside therein. Dixon v. Hannibal & St. 
Jo. Railroad Co., 409. 

5. In an action under the statute (R. C. 1855, p. 649, § 5), the petition 
should state explicitly on what ground the liability of the company is 
placed. Itis not sufficient to charge negligence and wilfulness, and 
also to allege that the road was not fenced and that there were no cat- 
tle-guards at the crossings, without stating where the accident occurred. 
Negligence and unskilfulness are not essential to arecovery if the acci- 
dent happened where there was no fence and where there was no cross- 
ing, or where the crossing was not protected by a cattle-guard. Miles 
v. Hannibal § St. Jo. Railroad Co., 407. 


S 


bo 


SALES. 


See Damacrs. Execution. PAarTITION. Briits, Bonps, anv Nores. 
Fraups AND Prergurie£s, 1, 5. 


1. What constitutes a delivery of personal property must depend very 
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much on the particular character of the property and the circumstan- 
ces attending the alleged delivery. Caldwell v. Garner, 181. 

2. An instrument in writing purporting to be a present transfer of personal 
property operates, prima facie, as a complete transfer thereof from the 
day ofits date. Jd. 

3. Where a horse is sold conditionally, to be returned in the event the 
vendee should be dissatisfied with him on trial, the sale will become 
absolute by the vendee’s keeping the horse beyond a reasonable time. 
Quinn v. Stout, 160. 

4. A memorandum made by a deputy sheriff and signed by him of a sale 
of one of several lots in a partition proceeding, in which Louis Robert 
and others were plaintiffs, and one B. T. Adams, defendant, was as 
as follows: ‘‘ Partition, lands—Louis Robert v. B. T. Adams—lot No. 
11—274.80-100 a.—Louis Robert, $10.50 per a.—$2,885.40.” Held, 
that this memorandum was sufficient to take the case out of the 
statute of frauds. (Wiley v. Robert, 27 Mo. 388, affirmed.) Wiley v. 
Robert, 212. 

5. Where at a sheriff's sale under a decree of partition, C, one of the par- 
ties to the partition suit, became a purchaser, and agreed by parol with 
A, another of the parties to said suit, who was entitled to the greater 
portion of the proceeds of said sale, ‘‘ that said A, (who was in posses- 
sion of the premises sold), should keep the place upon a price to be 
afterwards agreed upon. eld, that this at furthest was only an agree- 
ment to sell upon terms to be afterwards settled, and therefore incapable 
of specific enforcement; nor, on account of the indefiniteness of its 
terms, can it be interpreted as a release by A of his claim to the pro- 
ceeds of the partition sale. Such agreement is also within the statute 
of frauds. Jd. 

6. If a person buys paper from a note broker, and it does not appear that 
the latter disclosed the name of his principal, or that credit was given 
to the principal, and there is no other evidence to show that the broker 
was acting as agent for others except that he was known by the person 
dealing with him to be engaged in this sort of agency, he is to be held 
as principal. Thompson v, McCullough, 224. 

7. The vendor of a bill or note, without endorsement by him, is responsi- 
ble for the genuineness of the paper. If the signatures of the parties 
thereto are forgeries, the consideration fails. Jd. 

8. The difference between a sale and an assignment is, that in the former 
there is a fixed price and no trust, but in the latter there is a mere 
trust, and, of course, no fixed value given to the property. Keiler v. 
Tutt, 301. 

9. Where, in case of sale of merchandise, the goods are delivered and the 
purchaser took immediate possession, “‘the price and value of the 
goods to be ascertained by reference to the bills of purchase, and an 
inventory of said merchandise to be taken by the parties aforesaid ;”’ 
held, that the delivery was complete and sufficient to vest in the pur- 
chaser the right of property. Jd. 
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10. Where a sheriff’s sale under execution is made by him in the usual was 
and at the usual place, the sale will not be set aside because the sheriff 
did not give special notice to the plaintiff’s attorney of such sale, unless 
it appears that the sheriff promised to give such special notice and 
failed so to do. Meier v. Zelle, 381. 

11. Mere inadequacy of price is not sufficient ground for setting aside such 
sale where it has been conducted fairly and properly in all respects. 
qd. 

12. A became the purchaser of land at a sheriff’s sale and paid the purchase 
money, but before the deed was executed he died. The deed should be 
made to the heirs of A. Swink v. Thompson, 886. 

18. When the trustee in a deed of trust to secure a debt sells real estate, he 
is the proper party to sue for the purchase money, and the purchaser 
has nothing to do with the proper application of the price paid. Gard- 
ner v. Armstrong, 535. 

14. In a petition to recover the price of land sold, an averment, after set- 
ting forth the contract, that the plaintiff demanded payment in accord- 
ance with defendant’s bid, which payment defendant refused to make, 
is a sufficient statement of a breach of contract. Jd. 

SCHOOLS. 
See EsectmentT. Lanps anp Lanp Tires. 


1. Under the school law, which declares that the certificate which the 
school commissioner is required to grant to teachers after examination 
shall not be valid for more than one year, without the approval of the 
commissioner endorsed thereon, and that every teacher, before being 
employed by any board of trustees, shall obtain and produce a certificate 
(R. C. 1855, p. 1430, § 5, div. 4); held, that although the approval of 
the commissioner is not endorsed in writing on the certificate, yet 
where he signified his approval in words and declared the teacher com- 
petent, and gave his sanction to the previous arrangement of the school 
in the presence of the trustees, the spirit of the law is complied with, 
and the trustees can not be held liable for the amount paid the teacher 
from the tie of the expiration of his certificate. Barnhart v. Boden- 
hammer, 319. 


SECURITIES. 
See Bitts, Bonps, anv Notes. 


1. The liability of the sureties in the official bond of an officer for a failure 
on his part to pay over money collected by him under an execution, is 
not such a liability as will constitute them debtors of the plaintiff in 
such execution so as to subject them to garnishment process as debtors 
of the latter. Eddy v. Heath’s Garnishees, 141. 

2. A valid agreement between the maker and payee of a promissory note 
to give further time on it, will discharge the endorser unless he assents 
to it. Globe Mut. Ins. Co. v. Carson, 218. 

3. But the taking of a new security from the maker will not have the ef- 
fect to discharge the endorser unless it is accompanied by an agree- 
ment which postpones the remedy. Jd. 
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SECURITIES—( Continued.) 


4. Where a note payable in sixty days was taken as collateral security for 
another note then due, held, that it did not operate to suspend the rem- 
edy or release the endorsers upon the latter. Jd. 

5. Mere indulgence to the maker of a note on receiving securities from 
him does not discharge the endorser in the absence of any valid agree- 
ment for postponing the time of payment to any definite period. Jd. 

6. It is no defence to an action on a note against a security that the secu- 

rity requested the payee to sue the principal and he refused. Under 
the statute (R. C. 1855, p. 1454, § 1), notice must be given in writing. 
Freligh v. Ames, 253. 

. An endorser of a negotiable note is not a security within the contem- 

plation of the statute relating to securities. Jd. 

8. Where a surety says to the creditor that he must make the amount of 
the note out of the principal, and the creditor replies that he need put 
himself to no further trouble about the note—that he has made a pres- 
ent of it to the principal; it was held, that the surety was not released 
from liability by such assurance from the creditor, unless, in conse- 
quence thereof, the surety changed his situation, as by surrendering 
security or forbearing to obtain security. Driskell v. Mateer, 325. 

9. No consideration need pass directly between the obligee in a bond and 
the surety. The consideration which supports the principal’s contract 
will support that of the surety. Notwithstanding the promise of the 
surety may appear to be founded on a past or executed consideration, 
he may, nevertheless, be liable; for the consideration may have moved 
at the instance or request of the surety ; and if so, the promise is nota 
naked one, but is coupled with the precedent request, and the subse- 
quent undertaking will be valid and binding upon him, and such re- 
quest may be inferred from the circumstances and the nature of the 
transaction. Robertson v. Findley, 384. 

10. An agreement between the principal debtor and the creditor to extend 

the time of payment will not discharge the surety, although without 
‘his assent, unless it be made upon a good consideration. Jord v. 
Beard, 459. 


SLAVES. 


1. An emancipation of slaves by will “on condition that they will enter 
under the care of the Colonization Society and emigrate to the Ameri- 
can colony in Liberia,” is a valid act of emancipation. Milton (of color) 
v. McKarney, 175. 

2. An emancipation of a slave under the twenty-third section of ‘A law 
respecting slaves” (R. C. 1825, p. 744)—the emancipation being made 
conditional upon the choice of the slave to emigrate to Liberia—is valid 
although said law made no effectual provision to obtain security from 
the person emancipating, in accordance with the requirements of the 
fourth clause of the twenty-sixth section of the third article of the con- 
stitution. Jd. 

3. Where a master attempts to set a slave free on condition of his emigra- 
ting to Liberia, the latter is not entitled to an immediate judgment of 
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SLA VES—( Continued. ) 


liberation upon his professing a willingness to comply with the terms ot 
the will. It must appear not only that he wishes to emigrate to Libe- 
ria, but that means are provided for accomplishing that end. (Scorv, 
Judge, dissenting.) Jd. 

4. Under the statute (R. C, 1855, p. 645, § 37), the owner of a slave can 
not be made liable for the loss of property belonging to plaintiff, where 
the offence charged against the slave was the burning of the barn in 
which the property of the plaintiff was at the time. (Affirming Strat- 
ton v. Harriman, 24 Mo. 324.) Armstrong v. Marmaduke, 327. 

5. Where an order of distribution was made by the county court in 1828, 
under the sixty-fifth section of the act of 1825, without first giving 
notice to those interested in the estate ; held, to be coram non judice, and 
void. State, to use of Morrison’s Adm’r, v. St. Gemme’s Adm’r, 280. 

6. In the revision of 1825, the only provision for setting apart the widow’s 
dower in slaves was contained in the sixty-fifth section of the adminis- 
tration act, relating to distribution. (R.C. 1825, p.—.) Jd. 

7. Where a widow becomes administratrix of her husband’s estate, and 
while officiating as such, certain slaves belonging to said estate are set 
apart and assigned to her as her separate property under a void and 
irregular order of the county court, in pursuance of which she converts 
them to her own use; /eld, that the statute of limitations did not run 
in her favor against a claim for such conversion, while she continued 
administratrix. (State, to use of Menard, v. Pratte & St. Gemme, re- 
ferred to.) State, to use, §c. v. St. Gemme’s Adm’r., 281. 


SPECIFIC PERFORMANCE. 
See Equity. Practice. SaLes. Fravups. 


1. An agreement to convey land by deed of general warranty amounts to 
an engagement that the party so agreeing has or will have an indefea- 
sible title ; the vendor in such case must be able to convey such a title, 
otherwise he can not maintain an action for the specific performance of 
the contract. Luckett v. Williamson, 54. 

2. The courts will not, it seems, compel a purchaser to take a title, where 
the point on which it depends is too doubtful to be settled without liti- 
gation, or where the purchase would expose him to the hazard of such 
proceedings. Id. 

3. Where the vendor has not substantially the whole interest he has con- 
tracted to sell, he can not enforce the contract against the purchaser, 
and yet the purchaser can insist on having all the vendor can convey, 
with compensation for the difference. Jd. 

4. A case for the specific performance of a parol contract for the convey- 
ance of land, is required by law to be tried by the court, and it is there- 
fore discretionary with it whether any issues shall be submitted to a 
jury. McCullough v. McCullough, 226. 

5. In a petition for a reformation of a deed, the petitioner in his petition 
claiming to have purchased the north-east quarter of a quarter section, 
and that by mistake the deed recited the conveyance of the north-west 
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quarter of the quarter section of land, the case was not one for a jury— 
the fact of the case being undisputed in proof. Gray v. Hornbeck, 400. 


6. That, under the circumstances of the case, the facts being evident, held, 
not to be very material whether the petition was to be regarded as one 
for a specific performance of a coniract, or for the reformation of a deed. 
Id. 


STATUTES—Constrvurp AND EXPLAINED. 


Administration —R. C. 1855, p. 153, § 9—State, to use of Mueller, v. Rein- 
hardt, 95. R. C. 1825, p. 121, § 47, 48—State, to use, &c. v. St. Gem- 
me’s Adm’r, 230. R. C. 1855, p. 131, § 19—Clark v. Collins, 260. R. 
C. 1845, p. 70, and R. C. 1855, p. 121—State, to use Bredell, v. Baldwin, 
561. R. C. 1855, p. 152, § 5—Fenn v. Dugdale, Adm’x, 580. 

Assignments-—R. C. 210, § 89—Many v. Logan, 91. 

Attachment.—R. C. 1855, § 39 & 41—Choate v. Noble, 341; § 32—Oéeters y. 
Aehle, 380; § 22—Eddy v. Heath’s Garnishees, 141; p. 294, § 36-41— 
Bank of Missouri v. Bredow, 523. 

Banking, Illegal.—Sess. Acts 1855, p. 287, § 5—Bank of Missouri v. Bre- 
dow, 553. 1857, Adj. Sess., p. 11—id. 

Bills of Exchange, Bonds, and Notes.—R. C. 1855, p. 319—Brady v. Chand- 
ler, 28. 

Conveyances.—R. C. 1825, p. 526, and R. C. 1855, p. 864—State, to use Mor- 
rison’s Adm’r, v. St. Gemme’s Adm’r, 231. 

Corporations.—R. C. 1855, p. 876, § 2. Dixon v. Hannibal & St. Jo. Rail- 
road Co., 409. 

Costs.—R. C. 1855, p. 443, § 12—Johnson vy. Devlin, 427; p. 449—State v. 
Beard, 34. 

Clerks.—R. C. 1855, p. 338, § 21—Swink v. Thompson, 336. 

Crimes and Punishments.—R. C. 1855, p. 627. § 17—State v. Hayden, 35; p. 
558—State v. Schoenwald, 147; p. 645, § 837—Armstrong v. Marma- 
duke, 827; p. 574, § 19—State v. Watson, 361; p. 582, § 51—State v. 
Peacock, 413. 

Damages.—R. C. 1855, p. 647, § 2 & 6—Coover v. Moore & Walker, 574. 

Depositions.—R. C. 1855, p. 658, § 283—Wetherell v. Patterson, 458. 

Divorce.—R. C. 1855, p. 662, § 1—Simpson v. Simpson, 24. 

Dower.—1 Terr. L. 418. R. C. 1825, § 65—State, to use Morrison’s Adm’r, 
v. St. Gemme’s Adm’r, 2380. 

Dram Shops.—R. C. 1855, p. 683—State v. Small, 197. 

Ejectment.—R. C. 1855, p. 690, § 2—Thomas v. Wyatt, 188; Cabanné v. 
Walker, 275; Leitensdorfer v. Goebel, 474; St. Louis Public Schools 
v. Erskine, 110. 

Evidence.—R. C. 1855, p. 723, § 2 & 6—Cummings v. Brown, 309; § 7 & 8— 
Cabanné v. Walker, 275; § 12—Leitensdorfer v. Goebel, 474. 

Execution—Act Mar. 7, 1861—Stevens v. Andrews, 205. R.C. 1855, p. 735, 
§ 45 & 48—Meier v. Zelle, 331; § 56—Swink v. Thompson, 836. 

Forcible Entry and Detainer—R. C. 1855, p. 786, § 86, 37 & 88—Williams y. 
Deriar, 13. 

Fraudulent Conveyances.—R. C. 1855, p. 802, § 4—Potter v. McDowell, 62; 
§ 8—Bevans v. Bolton, 447 ; § 1 & 8—State, to use, &c. v. Tasker, 445; 
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Voorhis v. Langsdorf, 451; State, to use, &c. v. D’Oench, 453; § 10— 
State, to use, &c. v. Smith, 566. 

Frauds and Perjuries.—R. C. 1855, p. 806, § 5—Stewart, to use, &c. v. Gar- 
vin, 86; Wiley v. Robert, 212; Deegan v. Conzelman, 424. 

Guardians and Curators.—R. C. 1855, p. 821, § 31—Wryatt v. Woods, 351. 

Justices’ Courts.—R. C. 1855, p. 924, Art. I, § 8—Brady v. Chandler, 28. 
Art. II, § 12 & 183—Quinn v. Stout, 161; Burt v. Warne, 296. Art. 
IX—City of St. Louis v. Bird, 88; § 20—Knapp v Skeele, 434. 

Landlords and Tenants.—R. C. 1855, p. 1010, § 18 & 14—Williams v Deriar, 
18; § 883—Sweeney, Adm’r, v. Mines, 240; Shepard v. Martin, 492. 

Limitations. —R. C. 1855, p. 1045, Art. II, § 3—Whisler v. Bragg, 124. Art. 
I—Callaway County v. Nolley, 893. 

Marriage Contracts.—R. C. 1825, p. 526—State, to use, &e. v. St. Gemme’s 
Adm’r, 230. 

Mechanics’ Liens.—R. C. 1065, § 6—Stebed v. Stock, 456. Acts 1857, p. 
668—Mulloy v. Lawrence, 583. 

Practice, Civil.—R. C. 1855, Art. II—Gardner v. Armstrong, 535; Eddie v. 
Parke’s Exec’r, 518. Art. V—McDonald v. Leewright, 29: § 16 & 17, 
p. 1224—Pomeroy etal. v. Betts & Mellen, 419. Art. VI, § 2, p. 1228— 
Rozier v. Griffith, 171: § 6, e. 4—Eddie v. Parke’s Exec’r, 513: § 12, 
p. 1232—Dare v. Pacific Railroad, 480: p. 1235, § 24-26—Hart’s Adm’r 
v. Walker, 26: p. 1241, § 62—Grant v. King, 312; Von Phul v. Penn, 
338. Art. X, § 5-10, p. 1259—Globe Mutual Ins. Co. v. Carson, 218; 
Freligh v. Ames, 258; Murphy v. Murphy, 322; State, to use, &c. v. 
Bennett, 462; Barnum v. Adams, 532: p. 1261, § 12 & 183—Foster v. 
Kirby, 496 ; McCullough v. McCullough, 226: p. 1264, § 27-29—Dev- 
lin v. Clark, 22; Hart’s Adm’r v. Walker, 26; Dougherty v. White- 
head, 255; Davis v. Colt, 580; Collins v. Compton, 529: p. 1268, § 47, 
Belt v. Goode, 128; Beale v. Cullum, 258; State, to use, &c. v. Smith, 
566 ; Gunsollis v. Gearhart, 585; Boyse v. Crickard, 530. Art. XI, p. 
1272—Brewington v. Stephens, 38. Art. XII, § 11, p. 1280—Morp v. 
Burris, 308: p. 1282, § 22 & 283—How v. Dorscheimer, 349. Art. XIII, 
p. 1286, § 7—Garesché v. Emerson, 258. Art. XIV, p. 1298, § 21— 
Boggs v. America Ins. Co., 499; Johnson v. Kountz, 502; Collins v. 
Compton, 529; Schneider v. Seibert, 504; Lewis v. Hart’s Adm’r, 505. 
Sess. Acts 1849, p. 91—Perry’s Adm’r v. Maguire, p. 287. 

Practice Criminal.—R. C. 1855, p. 1178, § 81—State v. Smith, 120: p. 1169, 
§ 19—State v. Hogan, 342: p. 1191, § 16—State v. Schoenwald, 147: 
p. 1192, § 19—State v. Schoenwald, 147. 

Schools. —R. C. 1855, p. 1480, § 5—Barnhart v. Bodenhammer, 319. 

Securities. —R. C. 1855, p. 1451, § 1—Freligh v. Ames, 258; Driskell v. Ma- 
teer, 825. 

Slaves.—R. C. 1855, p. 1478—Milton (of color) v. McKarney, 175. R. C. 
1825, p. 744, 8th ce. 

Towns and Cities.—Lexington, Acts 1844-5, p. 162 —City of Lexington v. 
Long, 369. St. Joseph, Acts 1856-7, p. 249—City of St. Joseph v. O’- 
Donoghue, 845. St. Louis, Act Feb. 25, 1853—Shaffner v. City of St. 
Louis, 264. 
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Wills.—R. C. 1855, p. 1571, § 830—Eddie v. Parke’s Exec’r, 513: p. 1572, § 
34—Applegate v. Smith, 166: p. 1567, § 23—Jourden v. Meier, 40. 
Witnesses.—R. C. 1855, p. 1577, § 3—Presbury v. Papin, 490; Krum vy. 
Beard, 505; Caldwell v. Garner, 131: p. 1577, § 4—Haskell v. Sulli- 
van, 435: § 1—McCullough v. McCullough, 226; Perry’s Adm’r v. 

Maguire, 287. Sess. Acts 1857, p. 181—Robertson v. Findley, 384. 


TRESPASS. 
See Damaces. Action, 1, 2. 


1. A party to a judgment, who procures the issuance and levy of an exe- 
cution thereunder, derives no protection from such judgment in the 
matter of such levy, where the judgment is afterwards vacated for ir- 
regularity. Young v. Bircher, 136. 

2. In an action of trespass for damages for wrongfully entering upon lands 
and taking and carrying away the soil, &c., the proper measure of dam- 
ages is not the actual damage sustained, but the value of the land re- 
moved. Mueller v. St. Louis & Iron Mountain Railroad Co., 262. 

8. In an action of trespass for damages before a justice, a statement in 
these words: “E. W. Warne in acc’t Calvin C. Burt, Dr. To damage 
done to building and premises in block 84 of the city of St. Louis, $50,” 
is sufficient under the statute. (R. C. 1855, p. 931, § 18.) Burt v. 
Warne, 296. 

4. A rented the premises in question from the owners, and sold his inter- 
est in them to plaintiff, the agent of owners recognizing plaintiff as their 
tenant previous to the time defendant entered upon the premises. Held, 
that plaintiff was entitled to possession at the time defendant entered, 
and if defendant, during the time he was in possession, injured said 
premises so as to render them untenantable, then plaintiff is entitled 
to recover in action of trespass what it would cost to repair said in- 
juries. Id. 


Vv 


VENDORS AND PURCHASERS. 
See Executions. Equity. Saves. Sreciric PERFORMANCE. 


W . 
WAIVER. 


See InsuraNCcE. Banks. MeEcHANICs’ LIENS. 
WARRANTY. 


See Britis, Bonps, anp Notes, 12, 13. Insurance. Spreciric Prr- 
FORMANCE. 


WILLS. 
See Lanps AND Lanp TITLES. EvipENCE. PRACTICE. 


1. A judgment of probate of a will is a judicial act, and, like any other 
judgment of a court of competent jurisdiction, it stands as a judgment 
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binding upon all the world, until set aside in the mode and within the 
time allowed by law; its validity as a will can not be attacked col- 
laterally. Jourden v. Meier, 40. 


. The insufficiency of the proof on which the probate of a will is granted 


constitutes no valid objection to the admissibility in evidence of the 
record of probate. Id. 


. The question whether after-acquired real estate passes by a will is to 


be determined by the law of the place where such property is situate; 
so also the forms and solemnities required to give the will its due at- 
testation and effect. Applegate v. Smith, 166. 


. Where a will, executed in Kentucky according to the law of Missouri, 


is recorded in the former state, and an authenticated copy of such 
record is recorded in the proper county in this state, a copy of this last 
record furnishes conclusive proof of the will. Jd. 


. By a will executed in Kentucky a testator devised to his wife his whole 


estate, real, personal and mixed, “ wherever situate.” After the date 
of the will, the testator acquired land in Missouri. eld, that the 
title to said land passed to the widow under the will; that such a title 
would not be divested by a deed of election executed by such widow 
declaring, that, in case it should be determined that her husband died 
intestate as to said land, she elected to take one half thereof subject to 
debts. Id, 


. A testator leaving him surviving a widow and a son, devised and be- 


queathed his property as follows: ‘‘ Third. I give and bequeath to my 
beloved wife C. J., in lieu of her dower, the plantation on which we 
now reside, situate in the county of Gasconade and state aforesaid, 
containing forty acres, during her natural life, and all the live stock, 
cattle, hogs and sheep by me now owned and kept thereon, also all the 
household furniture and other items not particularly named and other- 
wise disposed of in this will, during her natural life as aforesaid, or [sic] 
so much thereof as may then remain unexpended, to my step-son C. 
M., and B. M., step-grandson, and to their heirs and assigns forever, 
both to be equal. Fourth. I give and devise to my son J. J. the sum 
of five dollars to him the said J. J. his heirs and assigns forever.” 
These were all the granting clauses of the will. Held, that it was the 
clear intent to disinherit the son J. J.; that by the will the widow took 
a life estate in the land with remainder to the step-son and step-grand- 
son. Jourden v. Meier, 40. 


. An emancipation of slaves by will ‘on condition that they will enter 


under the care of the Colonization Society and emigrate to the Ameri- 
can colony in Liberia,” is a valid act of emancipation. Milton (of color) 
v. McKarney, 175. 


. An emancipation of a slave under the twenty-third section of ‘A law 


respecting slaves” (R. C. 1825, p. 744)—the emancipation being made 
conditional upon the choice of the slave to emigrate to Liberia—is valid 
although said law made no effectual provision to obtain security from 
the person emancipating, in accordance with the requirements of the 
fourth clause of the twenty-sixth section of the third article of the con- 
stitution. Id. 
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Where a master attempts to set a slave free on condition of his emigra- 
ting to Liberia, the latter is not entitled to an immediate judgment of 
liberation upon his professing a willingness to comply with the terms 
of the will. It must appear not only that he wishes to emigrate to 
Liberia, but that means are provided for accomplishing that end. 
(Scott, Judge, dissenting.) Jd. 

Where the widow renounces the provisions of her husband’s will, and 
elects to take her dower, and thereby diminishes the value of the prop- 
erty of one of the devisees, whether said devisee is entitled to compen- 
sation for the injury thus occasioned. (Quere.) Snead v. Shreve, 416. 
In a suit, under the statute of Wills, to set aside or establish a will, all 
parties interested in the estate of the deceased must be made parties 
either as plaintiffs or defendants. Eddie v. Parke’s Exec’r, 518. 
Where the heirs-at-law brought suit to set aside the probate of a will 
without making the devisees parties, held, that a demurrer by the ex- 
ecutor for defect of parties was well taken. Jd. 


WITNESS. 
See EvipENCE. PRACTICE. 


x 





Quere, what is the construction to be given to the second clause of the 
sixth section of the act concerning witnesses disqualifying assignors of 
accounts, judgments or things in action from testifying concerning 
facts occurring anterior to the assignment, and rendering grantors, 
vendors or assignors in deeds, instruments in writing affecting prop- 
erty, incompetent as witnesses to alter, change or qualify the proper 
effect and operation of the words and terms of such deed, instrument 
or writing? Caldwell v. Garner, 1381. 


. A guardian is a competent witness in favor of his ward, whose suit he 


conducts. (Murphy v. Murphy, 24 Mo. 526, affirmed.) McCullough v. 
McCullough, 226. : 


. A widow is not disqualified as a witness in favor of her children, who 


are prosecuting an action for the recovery of land, by the fact that if 
they prevail she will be entitled to dower in it. Such action is not for 
her immediate benefit. Jd. 

The most that can be said in such case is that she is interested in the 
judgment, because it might be evidence for her in a future action ; 
which objection would not disqualify her, under the seventh section of 
the act concerning witnesses. (R.C. 1855, p. 1579.) Jd. 


. The distributee of a solvent estate is a competent witness for the estate. 


(Stein v. Weidman, 20 Mo. p. 17, affirmed.) Perry’s Adm’rs vy. Ma- 
guire, 287. 


. As to the weight of evidence to sustain facts found. Jd. 
. Aand B were partners. A sold out to B, the latter assuming all the 


liabilities and indebtedness of the firm. To secure A, B gave him a 
bond, with C as surety. A sued B and C on the bond. Both were 
served, but B did not answer, and judgment by default was entered 
against him. C answered, and on the trial introduced B, his co-defend- 
ant, as a witness in his behalf, to prove that the sale of merchandise by 
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WITNESS—( Continued.) 


A to B took place three or four days previous to the execution of the 
bond, and that full possession was given to B at the time of sale. Held, 
that B was a competent witness in behalf of C. Robertson v. Find- 
ley, 384. 


. When the endorser is joined as defendant in a suit with the maker of 


a promissory note, the endorser is not a competent witness for the 
plaintiff against the maker and prior endorsers as being an adverse 
party. The last endorser is interested in having judgment rendered 
against the maker and the prior endorsers. Presbury v. Papin, 490. 


. One who has made an assignment of his property for the benefit of his 


creditors is a competent witness to support the title of his assignees. 
He is not a party for whose immediate benefit the suit is instituted 
by the assignee. The cases upon this point examined. Krum vy. Beard, 505. 
When a party has been summoned as a witness in accordance with the 
Rev. Stat. 1855, p. 1577, and fails to attend, it is no error to strike out 
his pleading, and to enter judgment against him. Haskell vy. Sullivan, 
435. 

Where, in a criminal case, a witness wilfully swears falsely as to any 
material fact in evidence, thé jury are at liberty to disregard and reject 
the whole of the testimony of such witness ; they are not bound to do 
so. State v. Schoenwald, 147. 

The evidence of an accomplice is admissible, yet his evidence should be 
received with great caution, particularly when uncorroborated. State 
v. Watson, 3861. 


. A letter, written by the defendant after his arrest and before trial, in 


relation to confessions made by an accomplice, is admissible in evidence 
against him. Jd. 

It is unusual for the court to point out a particular witness and tell the 
jury to disregard his testimony if they think he has testified falsely in 
one particular ; and when this is done and all instructions upon the de- 
fence which the witness’ testimony tends to establish are refused, it is 
clearly erroneous and a good ground for reversal. State v. Stout, 406. 





